t 


The  University  of  New  Mexico 

Bulletin 


Employment  Contracts 
of  City  School  Superintendents 

Including  a  Discussion  of  the  Law  Pertaining  Thereto 
and  Standard  Contract  Forms 


By  John  Edward  Seyfried 

University  of  Neiu  Mexico 


THE  UNIVERSITY  OF  NEW  MEXICO  BULLETIN 

Education   Series  Volume  8  Number  2  August   1,    1934 

Whole  Number  248 

Published  twice  a   month   by   the  University  of   New   Mexico, 

Albuquerque,  New  Mexico 

Entered    as    Second    Class    Matter,    May    1,    1906,    at    the    postoffice    at    Albuquerque, 

N.  M.,   under  Act  of  Congress  of  July   16,   1394. 

University  of  New  Mexico  Press 
1934 


«  »» 


TABLE    OF   CONTENTS 

Chapter  Page 

I.     INTRODUCTION 7 

Legal  Status  of  City  School  Superintendents 7 

Method    of    Assuring    Superintendents    a    Professional 

Status     8 

Purpose  of  This  Monograph 8 

Advantages  and  Disadvantages  of  Contracts 9 

Organization  of  the  Study 12 

II.  LAW  OF  CONTRACTS  IN  GENERAL 13 

Introduction    13 

Contracts  Defined  and  Classified 13 

Essentials  of  Contractual  Relationships 14 

Written  Contracts 17 

Interpretation  of  Contracts 18 

Alteration  and  Rescission  of  Contracts 19 

III.  LEGAL   PRINCIPLES   PERTAINING   TO   CONTRACTS 

OF  CITY  SCHOOL  SUPERINTENDENTS  -  20 

Introduction    20 

The  City  School   Superintendent  __.  —  21 

Citv   School   Districts   23 

City  School  Boards 24 

The    Superintendent's   Contract   35 

IV.  CONTRACT  FORMS  FOR  CITY  SCHOOL 

SUPERINTENDENTS   39 

Introduction    39 

Professional     Status     Recommended    for     City     School 

Superintendents    39 

Contract   Forms  41 

V.     GENERAL  SUMMARY  AND  RECOMMENDATIONS-  .  48 

BIBLIOGRAPHY    .___  51 

Education    51 

The   Law   52 

APPENDIX    54 

A.  Method  of  Employment,  Qualifications,  and  Term  of  Em- 
ployment of  City  School  Superintendents  in  1931  as  Pre- 
scribed in  the  School  Codes  of  the  Several  States 54 

Powers  and  Duties  of  City  School  Superintendents  in  the 
Several  States  in  1931  as  Disclosed  by  an  Analysis  of  School 
Codes    55 

B.  Powers  and  Duties  Recommended  for  City  School  Super- 
intendents by  Authorities  in  Educational  Administration    ._  5G 

C.  Contract  Form    57 


LIST   OF   TABLES 

Table  Page 
I.     Method   of    Employment,    Qualifications,   and    Term    of    Em- 
ployment of  City  School  Superintendents  in  1931  as  Pre- 
scribed in  the  School  Codes  of  the  Several  States  54-55 

II.  Powers  and  Duties  of  City  School  Superintendents  in  the 
Several  States  in  1931  as  Disclosed  by  an  Analysis  of 
School  Codes 56 

III.     Powers  and  Duties  Recommended  for   City   School   Superin- 
tendents by  Authorities  in  Educational  Administration       57 


PREFACE 

This  study  is  an  extension  of  an  investigation  which 
the  author  made  in  1930  of  the  contractual  status  of  Cali- 
fornia cit}^  school  superintendents.  It  treats  employment 
contracts  of  superintendents  from  a  national  point  of  view, 
bringing  up  to  date  the  American  common  law  on  the  sub- 
ject. In  comparison  to  its  predecessor,  it  has  been  broad- 
ened in  various  respects  and  made  more  practical  in  nature. 

The  present  monograph  was  prepared  primarily  for 
city  school  superintendents,  members  of  city  school  boards, 
and  students  of  educational  administration  and  law.  Al- 
though some  of  the  principles  discovered  or  established  vary 
slightly  from  state  to  state,  it  is  the  writer's  opinion  that 
they  have  general  applicability  in  the  United  States.  Varia- 
tions which  do  occur  are  mainly  statutory  in  nature. 

The  principles  of  law  enumerated  are  based  upon  court 
decisions.  In  Chapter  II  citations  were  omitted  on  account 
of  the  fact  that  persons  interested  in  investigating  the  gen- 
eral laws  of  contracts  will  experience  no  difficulty  in  pro- 
curing legal  textbooks  or  references  containing  complete 
information  on  the  principles  or  topics  discussed.  No  effort 
has  been  made,  except  on  controversial  points,  to  cite  all  the 
pertinent  adjudicated  cases.  Citations  sufficient  merely  to 
permit  readers  to  make  further  investigations  if  they  wish, 
or  to  present  a  key  by  which  the  student  of  jurisprudence 
may  exhaust  the  various  aspects  of  the  topics  treated,  haw 
been  included. 


EMPLOYMENT  CONTRACTS  OF  CITY  SCHOOL 
SUPERINTENDENTS 

Chapter  I 

INTRODUCTION 

Legal  Status  of  City  School  Superintendents 

Specialists  in  educational  administration  recommend 
that  the  city  school  superintendent  be  accorded  a  legal 
status.  They  are  of  the  conviction  that  his  relationship  to 
the  city  board  of  education  should  be  clearly  defined  by  law, 
that  his  tenure  should  be  made  reasonably  secure,  and  his 
powers  and  duties  definitely  established.  An  examination  of 
Table  I  and  Table  II  in  Appendix  A  will  disclose  that  in  few 
states  does  the  city  school  superintendent  enjoy  the  status 
that  he  should,  and,  furthermore,  that  in  some  states,  includ- 
ing several  of  the  most  progressive,  the  law  gives  him  prac- 
tically no  recognition  from  the  point  of  view  of  educational 
administration. 

The  writer  from  a  study  of  the  professional  status  of 
city  school  superintendents  of  California,  as  revealed  by  an 
analysis  of  the  state  school  code,  rules  and  regulations  of  the 
state  board  of  education,  and  employment  contracts,  learned 
that  only  three  of  thirty-nine  city  school  superintendents 
have  what  might  be  termed  a  first-class  status,  that  five 
others  have  a  status  that  could  be  termed  desirable,  and  that 
the  large  majority  have  practically  no  professional  status 
that  can  be  legally  enforced.  Only  slightly  more  than  half 
were  found  to  have  a  definite,  enforceable  relationship  with 
the  board.1  Indications  are  to  the  effect  that  conditions  are 
no  more  favorable  in  many  of  the  other  states." 


1.  Seyfried,  J.  E.  The  Contractual  Status  of  California  City  School  Superin- 
tendents.    (For  complete  information  on  this  title  refer  to  the  Bibliography. ) 

2.  In  Chapters  VI,  VII,  and  IX  of  the  Eleventh  Yearbook  of  the  Department  of 
Superintendence,  cited  more  fully  in  the  Bibliography,  is  presented  evidence  to  prove 
that  not  only  do  city  school  superintendents  have  a  limited  legal  status  in  many 
states,  but  in  actual  practice  many  of  them  do  not  have  the  powers  and  duties  which 
they  should  have,  especially  those  in   the  smaller  schools. 

[7] 
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Mrthod  of  Assuring  Superintendents 
a  Professional  Stat"* 

On  the  one  hand  are  the  recommendations  of  students 
of  educational  administration ;  on  the  other,  the  conditions 
prevailing  in  practice.  The  two  vary  greatly.  To  contend 
that  the  two  should  be  so  reconciled  that  a  close  relationship 
would  obtain  between  them  is  reasonable.  The  question 
that  naturally  arises  then,  is :  What  is  the  best  and  the  most 
feasible  method  for  bridging  this  gap  between  theory  and 
practice? 

It  is  the  consensus  of  opinion  of  those  qualified  to  speak 
on  the  subject  that  the  most  desirable  manner  of  assuring 
city  school  superintendents  a  professional  status  is  by  state 
law.  By  legislative  enactment  the  superintendent's  status  can 
be  made  more  definite,  more  uniform,  and  more  stable  than 
by  any  other  method.  But,  unfortunately,  state  legislation  is 
beyond  the  control  of  the  individual,  as  law  is  dependent 
upon  the  will  of  the  many.  It  cannot  be  depended  upon  to 
meet  immediate  needs,  nor  as  a  rule  to  meet  all  the  varying 
requirements  of  the  individual  localities.  Contract  is  the 
only  means,  in  fact,  by  which  the  city  school  superintendent 
may  assure  himself  professional  recognition  which  is  not 
subject  to  change  at  the  will  of  the  city  board  of  education. 

Purpose  of  This  Monograph 

The  purpose  of  this  monograph  is  to  set  forth  the  basic 
legal  principles  pertaining  to  contracts  between  city  school 
superintendents  and  city  boards  of  education,  and  to  deter- 
mine the  status  which  authorities  in  educational  administra- 
tion recommend  for  city  school  superintendents,  and  the 
extent  which  this  status  may  be  assured  by  contract.  The 
final  objective  is  to  construct  two  contract  forms :  one  which 
will,  as  far  as  law  will  permit,  assure  superintendents  the 
proper  professional  status,  and  one  which  will  meet  the 
minimum  essentials  of  law. 
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The  term  professional  status  as  used  throughout  this 
study  connotes  the  total  powers  and  duties  of  the  city  school 
superintendent,  as  well  as  his  relations  to  the  city  board  of 
education. 

Advantages  and  Disadvantages  of  Contracts 

City  school  superintendents  probably  differ  widely  in 
their  opinions  as  to  the  necessity  or  desirability  of  a  definite 
contractual  status.  The  writer  found  such  to  be  true  of 
superintendents  in  California.  He  discovered  that  much 
of  the  divergence  of.  opinion  is  occasioned  by  indifference 
and  a  misconception  of  the  purposes  and  principles  of  con- 
tracts. Many  California  city  school  superintendents,  how- 
ever, expressed  a  lively  interest  in  contracts,  and  a  desire  to 
be  better  informed  on  the  subject. 

As  is  made  evident  in  the  succeeding  chapters,  an 
appointed  city  school  superintendent  cannot  avoid  entering 
into  an  employment  contract  of  one  kind  or  another,  as  his 
relationship  to  the  board  is  contractual  in  nature.  It  is 
merely  a  question  of  the  kind  and  the  extent  of  his  contract. 

Some  of  the  general  advantages  and  disadvantages 
claimed  for  a  definite  contractual  status  for  city  school 
superintendents  follow. 

Advantages  claimed  for  a  definite  contract: 

(1)  It  clearly  defines  the  relationships  between  the  super- 
intendent and  the  board. 

(2)  It  apprises  the  two  contracting  parties  of  these  rela- 
tionships and  thus  tends  to  minimize  misunderstand- 
ings and  conflicts. 

(3)  It  encourages  the  board  to  respect  the  superintendent 
and  gives  the  members  thereof  the  feeling  that  the  indi- 
vidual employed  is  business-like  and  of  high  caliber. 

(4)  It  helps  to  establish  a  definite  professional  status  for 
the  city  school  superintendent,   and  to  stimulate  the 
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movement  for  establishment  of  such  a  status  by  state 
law. 

(5)  It  makes  the  superintendent  somewhat  independent  of 
the  influences  and  idiosyncrasies  of  board  members  who 
are  inexperienced  or  politically  dominated. 

(6)  It  encourages  care  on  the  part  of  the  board  and  the 
superintendent  in  entering  into  employment  agree- 
ments. 

(7)  It  gives  a  definite  basis  for  settlement  and  reconcilia- 
tion of  differences  in  case  of  a  dispute  between  the 
superintendent  and  the  board. 

Disadvantages  said  to  arise  from  a  definite  contract: 

(1)  It  incites  or  encourages  the  board  to  employ  a  person 
who  is  willing  to  accept  a  position  without  any  definite 
agreement  or  understanding,  and,  therefore,  puts  the 
well-trained  superintendent  at  a  disadvantage. 

(2)  It  forces  the  board  to  take  unnecessary  chances  when 
employing  a  superintendent,  especially  by  giving  him 
powers  which  he  may  not  be  able  to  discharge  capably. 

(3)  It  relieves  the  superintendent  of  the  responsibility  of 
winning  a  professional  status  by  convincing  the  board, 
after  he  is  employed,  of  his  ability. 

(4)  It  tends  to  antagonize  the  board. 

(5)  It  makes  it  necessary  to  define  at  the  time  that  the 
employment  contract  is  made  professional  relationships 
which  are  dependent  upon  circumstances  that  cannot 
be  foreseen. 

(6)  It  gives  little  additional  power  or  security  to  capable 
superintendents  and  accords  too  much  protection  to 
incapable  superintendents. 

(7)  It  does  not  keep  the  board  from  intruding  upon  the 
professional  rights  of  the  superintendent,  for  unless  he 
is  capable  of  leading  the  board,  he  will,  and  should  be, 
dominated  by  it. 
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(8)  It  makes  possible  many  conflicts  over  technicalities,  as 
there  is  danger  that  a  contract  which  is  extensive 
enough  to  insure  a  professional  status  such  as  edu- 
cators favor  will  not  be  properly  drawn,  and  that  the 
superintendent,  consequently,  will  be  worse  off  than 
he  would  be  if  he  had  an  oral  agreement  covering  only 
the  barest  essentials  of  a  contract. 

Undeniably,  some  of  the  disadvantages  mentioned  will 
be  encountered  in  ordinary  circumstances.  The  differences 
are  likely  to  be  more  of  degree  than  of  kind,  however. 
Whether  or  not  the  advantages  outweigh  the  disadvantages 
will  depend  upon  local  conditions,  and  upon  the  care  exer- 
cised by  the  superintendent  in  formulating  and  executing 
his  contract.  That  which  is  contained  in  the  pages  of  this 
monograph  should  help  a  city  school  superintendent  to 
decide  whether  or  not  a  contract  is  justifiable  and  desirable 
in  his  particular  situation,  and  the  extent  of  the  provisions 
which  his  contract  should  contain. 

The  contention  that  it  is  advisable  for  a  superintendent 
to  procure  the  position  and  then  to  win  a  professional  status 
by  proving  himself  worthy  of  the  confidence  of  the  board 
works  well  in  many  instances.  On  the  other  hand,  exam- 
ples are  plentiful  wherein  the  outcome  has  been  the  opposite, 
without  any  apparent  fault  on  the  part  of  the  superinten- 
dent. Unfortunately,  when  such  occasions  arise  the  super- 
intendent is  practically  helpless.  It  is  dismaying  to  learn 
of  the  tactics  which  have  been  used,  and  are  still  being  used 
by  some  boards,  to  undermine  the  superintendent  and  to 
keep  his  position  below  the  level  of  the  proper  professional 
dignity.  True,  a  mere  contract  will  not  prevent  such  efforts 
from  being  made,  but  it  will  at  least  help,  if  properly  drawn, 
to  keep  them  at  a  minimum.  Moreover,  if  the  superinten- 
dent has  a  contract  he  may  withdraw  without  liability  in 
case  conditions  really  become  so  serious  that  he  is  forced  to 
resort  to  law  to  protect  his  professional  and  financial  inter- 
ests. 
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Contracts  are  conspicuous  in  commercial  activities  and 
are  generally  considered  by  business  men  to  be  necessary 
protective  instruments.  The  writer  is  of  the  opinion,  since 
in  so  many  instances  city  school  boards  and  city  school 
superintendents  do  not  work  harmoniously  and  since  so 
many  conflicts  arise  in  the  administration  of  city  school 
systems  through  a  misunderstanding  of  the  relationships 
that  should  obtain  between  the  two  parties,  that  both  parties 
should  insist  upon  a  definite  contractual  relationship.  From 
a  professional  standpoint  the  advantages  are  likely  to  be 
much  greater  than  the  disadvantages  to  the  superintendent 
and  to  the  board,  and  highly  conducive  to  the  general  inter- 
ests of  education. 

A  written  contract  is  preferable  to  an  oral  contract 
because  of  the  greater  ease  of  proving  or  establishing  the 
nature  and  extent  of  the  agreement.  Unless  a  written  con- 
tract is  properly  drawn  its  advantages  are  insignificant,  of 
course,  and  the  instrument  may  even  prove  to  be  detri- 
mental. 

In  a  nation-wide  survey  the  Department  of  Superin- 
tendence of  the  National  Education  Association  found  that 
approximately  71  per  cent  of  3851  city  school  superin- 
tendents and  39.2  per  cent  of  1520  rural  school  superin- 
tendents held  written  employment  contracts  with  boards  of 
education.  The  percentage  of  city  school  superintendents 
with  written  contracts  tends  to  increase  as  the  size  of  the 
city  increases.  Eighty-nine  per  cent  of  the  contracts  of  city 
superintendents  were  for  one-,  two-,  three-,  or  four-year 
periods,  and  approximately  20  per  cent  were  either  for  an 
indefinite  period  or  for  four  years  or  more.3 

Organization  of  the  Study 

Chapter  II  is  devoted  to  the  topic:  "Law  of  Contracts 
in  General,"  Chapter  III  to  "Legal  Principles  Pertaining  to 


3.      National   Education   Association.      The   Department  of  Superintendence.     "Edu- 
cational Leadership — Progress  and   Possibilities."    Eleventh  Yearbook,  p.   119. 
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Contracts  of  City  School  Superintendents,"  Chapter  IV  to 
"Contract  Forms  for  City  School  Superintendents,"  and 
Chapter  V  to  "General  Conclusions  and  Recommendations." 
A  selected  bibliography  and  an  appendix  containing  certain 
information,  of  a  detailed  nature,  follow  the  concluding 
chapter. 


Chapter  II 
LAW   OF   CONTRACTS   IN   GENERAL 

Introduction 

Certain  basal,  general  laws  of  contracts  which  a  city 
school  superintendent  and  a  member  of  a  board  of  education 
should  find  profitable  to  know  and  which  are  likely  to  be  of 
concern  in  a  discussion  of  employment  contracts  are  pre- 
sented in  this  chapter.  These  fundamentals  are  set  forth 
with  a  minimum  of  details. 

Contracts  Defined  and  Classified 

A  contract  is  an  agreement  to  do  or  not  to  do  a  certain 
act.  Sometimes  it  is  defined  as  "a  voluntary  and  lawful 
agreement  by  competent  parties  for  a  good  consideration  to 
do,  or  not  to  do  a  specified  thing."  The  term  "agreement," 
obviously,  implies  that  at  least  two  parties  must  be  involved, 
since  one  party  cannot  agree  to  a  proposition  unless  made  to 
him  by  another  party.  As  used  in  the  latter  definition,  the 
phrase  "to  do  or  not  to  do  something"  connotes  an  obliga- 
tion or  a  legal  duty. 

An  agreement  between  a  party  called  the  employer  and 
another  party  designated  as  the  employee  whereby  the 
former  engages  the  latter  to  do  something  for  the  benefit  of 
the  employer  or  a  third  person  is  called  a  contract  of  employ- 
ment. 
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A  contract  which  is  absolutely  null  is  a  void  contract. 
One  that  binds  one  party  but  not  the  other  is  a  voidable  con- 
tract ;  such  a  contract  is  valid  until  disaffirmed  by  the  party 
entitled  to  avoid  it. 

Essentials  of  Contractual  Relationships 

Before  a  contractual  relationship  arises  there  must  be: 

1.  Parties  capable  of  contracting-. 

2.  Their  consent. 

3.  A  lawful  object. 

4.  A  sufficient  cause  or  consideration. 

Parties  capable  of  contracting. 

Eligibility  to  contract  for  the  position  of  city  school 
superintendent  is  discussed  in  the  next  chapter,  as  is  the 
power  of  city  boards  of  education  to  employ  a  superin- 
tendent. 

Consent. 

No  valid  contract  arises  unless  the  contracting  parties 
mutually  consent  or  agree  to  certain  terms.  In  other  words, 
in  order  that  a  valid  contract  may  result  an  offer  or  pro- 
posal must  have  been  made  by  one  of  the  parties  and 
accepted  by  the  other.  The  offer  must  be  accepted  within 
the  time  specified,  and  if  no  time  is  specified,  acceptance  to 
be  valid  must  be  made  immediately  or  within  a  reasonable 
time  after  the  offer  has  been  made.  The  offer  may  be  re- 
voked at  any  time  before  it  is  accepted,  but  not  afterwards. 
Even  an  offer  that  is  to  remain  open  for  a  time  specified  may 
be  revoked  unless  the  promise  to  hold  it  open  is  supported 
by  sufficient  consideration,  or  the  law  specifies  that  it  shall 
be  held  open  for  a  certain  time.  When  supported  by  a  con- 
sideration the  agreement  to  hold  the  offer  open  becomes  a 
binding  contract. 

A  proposal  or  offer  may  be  revoked  in  any  one  of  the 
following  ways : 
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1.  By  communication  of  a  notice  of  revocation  by  the  pro- 
poser to  the  other  party,  before  acceptance  has  been  com- 
municated. 

2.  By  lapse  of  the  time  specified  for  acceptance  in  the  offer; 
and  if  no  time  has  been  prescribed,  by  the  lapse  of  a 
reasonable  time. 

3.  By  the  failure  of  the  party  to  whom  the  offer  is  made  to 
fulfill  a  condition  precedent  to  acceptance. 

4.  By  the  proposer's  death  or  insanity. 

If  the  contracting  parties  agree  or  the  offeror  requires 
that  assent  to  an  offer  shall  be  made  or  communicated  in  a 
particular  manner,  then  assent  in  any  other  manner  is  in- 
sufficient. For  instance,  if  a  part  of  an  agreement  is  to  the 
effect  that  the  terms  of  the  contract  shall  be  reduced  to 
writing  and  signed  before  final  assent  has  been  given,  then 
the  contract  is  not  complete  until  these  acts  have  been  per- 
formed. But  if  no  particular  mode  of  making  or  communi- 
cating the  assent  is  specified  by  the  proposer,  any  reasonable 
mode  suffices. 

In  the  absence  of  a  requirement  by  the  offeror  that  the 
acceptance  must  be  received  by  him  before  the  contract  is 
consummated,  a  contract  by  correspondence  is  complete 
when  an  offer  is  unconditionally  accepted  by  depositing  a 
prepaid  letter  in  the  mail,  properly  addressed  to  the  offeror. 
Likewise,  a  prepaid  telegram  accepting  a  proposal  by  tele- 
gram usually  takes  effect  upon  being  deposited  for  trans- 
mission. An  acceptance  to  be  valid  must  be  absolute  and 
unqualified.  In  fact,  an  acceptance  based  upon  terms  differ- 
ent from  those  contained  in  the  proposal  constitutes  a  rejec- 
tion of  the  proposal  and  becomes  an  offer  to  the  original 
proposer.  If  the  offer  substituted  is  not  accepted  it  becomes 
null;  but  if  accepted  within  the  proper  time  and  in  the 
proper  manner  it  becomes  a  binding  contract.  A  mere  re- 
quest for  modification  of  an  offer,  however,  does  not  consti- 
tute a  rejection.    After  a  person  submits  a  counter  proposal 
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he  has  no  right  to  accept  the  original  proposal  without  the 
assent  of  the  other  party. 

Object  of  a  contract. 

The  object  of  a  contract  is  the  act  which  the  party 
receiving  the  consideration  agrees  to  do  or  not  to  do.  The 
object  of  a  contract  between  a  city  school  superintendent 
and  a  city  board  of  education  is  lawful.  The  position  of 
city  school  superintendent  is  recognized  by  state  law  in 
forty-five  of  the  forty-eight  states,  and  even  when  no  statute 
creates  or  recognizes  the  position,  boards  in  the  several 
states  would  have  implied  power,  when  conditions  warrant, 
to  employ  someone  to  serve  as  superintendent.1 

Consideration. 

A  contract  is  invalid  unless  supported  by  a  sufficient 
cause  or  a  valid  consideration,  except  in  some  instances  a 
contract  under  seal  need  not  be  supported  by  consideration. 
Incidentally,  by  statutory  regulation  most  states  have  either 
abolished  seals  or  refused  to  accept  them  other  than  as  pre- 
sumptive evidence  of  consideration.  In  some  states  by 
statute  a  written  instrument  is  presumptive  evidence  of  con- 
sideration. Contracts  without  consideration  are  not  binding 
and  cannot  be  enforced. 

Consideration  is  something  which  must  pass  between 
the  parties  to  make  evident  that  they  are  in  earnest  and  fully 
intend  to  enter  into  an  agreement.  Legally,  consideration 
is  anything  which  is  a  detriment  to  the  party  who  makes  the 
promise,  irrespective  of  whether  the  party  to  whom  the 
promise  is  made  derives  any  benefit  therefrom.  In  employ- 
ment contracts,  such  as  are  of  concern  in  this  study,  an 
individual's  promise  to  serve  as  city  school  superintendent 
and  the  board's  promise  to  pay  for  such  services  is  suffi- 
cient consideration  to  support  a  valid  contract. 


1.     Spring  v.   Wright    (1S72).  63  III.  90. 
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Written  Contracts 

Necessity  of  written  contracts. 

All  contracts  may  be  oral  unless  the  statutes  specify 
that  they  shall  be  in  writing.  In  every  American  jurisdic- 
tion certain  classes  of  contracts  are  required  to  be  in  writ- 
ing in  order  to  protect  those  concerned.  Such  laws  are 
based  upon  an  early  English  law  known  as  the  statute  of 
frauds.  Employment  contracts  which  cannot  be  performed 
within  a  year  from  the  time  they  are  made  comprise  one  of 
these  classes.  Such  contracts  cannot  be  enforced  against 
either  party  unless  they  are  in  writing,  or  evidenced  by  some 
note  or  memorandum  in  writing,  if  the  statute  of  frauds  is 
relied  upon  as  a  defense. 

Complying  with  the  statute  of  frauds. 

In  order  to  satisfy  the  requirements  of  the  statute  of 
frauds  the  writing  need  not  constitute  a  formal  contract, 
drawn  with  technical  exactness.  A  note  or  memorandum 
suffices.  A  letter  or  a  telegram  meets  the  requirements,  as 
loner  as  it  contains  the  essential  elements  of  the  contract. 
Neither  does  the  statute  of  frauds  require  that  the  memo- 
randum of  a  contract  be  contained  in  a  single  paper.  Two 
or  more  papers  taken  together  may  constitute  a  sufficient 
memorandum.  A  correspondence  by  letters  or  telegrams,  or 
both,  that  shows  clearly  the  terms  of  the  contract,  is  suffi- 
cient. Moreover,  the  memorandum  may  be  made  at  any 
time,  even  after  the  contract  has  become  effective,  but  before 
legal  action  has  been  instituted. 

A  person  may  not  be  held  liable  on  a  contract  within  the 
statute  against  his  properly  interposed  defense  of  the 
statute  unless  the  writing  relied  upon  is  subscribed  by  him 
or  by  his  agent.  The  writing  need  not  be  signed  by  both 
parties  to  the  contract,  but  only  by  the  party  against  whom 
the  suit  is  brought,  or  by  his  agent. 
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Contracts  which  come  within  the  purview  of  the  statute 
of  frauds,  when  not  properly  executed  are  neither  illegal  nor 
void,  but  merely  unenforceable  if  the  statute  is  invoked  as  a 
defense.  In  fact,  contracts  invalid  under  the  statute  of 
frauds  may  be  ratified,  and  the  benefit  of  the  defense  of  the 
statute  as  to  such  contracts  may  be  waived. 

Effect  of  written  contracts. 

A  person  accepting  a  written  contract  is  charged  with 
a  knowledge  of  its  provisions,  provided  he  has  the  means  of 
knowing  what  it  contains  and  he  negligently  fails  to  avail 
himself  of  these  means.  Even  illiterates  are  held  to  this 
rule,  as  the  law  holds  that  before  signing  a  contract  they 
should  have  someone  examine  the  instrument  for  them. 
Even  though  a  written  contract  may  not  agree  with  the 
original  terms  verbally  agreed  upon,  one  who  signs  the 
written  agreement  without  reading  it,  when  given  an  oppor- 
tunity, cannot  avoid  liability,  in  the  absence  of  fraud  suffi- 
cient to  vitiate  the  contract. 

A  contract  in  writing,  irrespective  of  whether  the  law 
requires  it  to  be  in  writing,  contains  a  complete  statement  of 
all  the  express  rights,  duties  and  obligations  of  the  parties, 
except  in  so  far  as  outside  facts  affect  interpretations  and 
in  so  far  as  rules  of  law  pertaining  to  performance  become 
operative. 

Interpretation  of  Contracts 

Contracts  are  interpreted  by  courts  in  such  a  way  that 
effect  is  given  to  the  mutual  intention  of  the  parties  as  it 
existed  at  the  time  they  contracted,  provided  it  can  be  ascer- 
tained and  is  lawful.  They  are  interpreted  so  as  to  make 
them  lawful,  operative,  definite,  reasonable,  and  capable  of 
being  executed,  if  such  can  be  done  without  violating  the 
intention  of  the  parties. 

From  a  consideration  of  the  language  employed  and  the 
subject  matter  of  the  contract  the  intention  of  the  parties 
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is  ascertained.  First,  the  contract  is  resorted  to,  and  if  the 
intention  cannot  be  determined  from  its  terms,  the  surround- 
ing circumstances  are  considered  in  order  to  discover  the 
true  meaning.  The  terms  of  a  written  contract  cannot  be 
changed  or  varied  by  oral  testimony  or  evidence  extrinsic  to 
the  writing  itself,  although  oral  evidence  is  admissible  to 
assist  in  interpreting  the  writing. 

The  intention  of  the  contracting  parties  is  given  effect 
irrespective  of  technical  rules  of  construction.  Strict  gram- 
matical rules  are  not  permitted  to  defeat  the  object  for 
which  the  agreement  was  executed.  Punctuation  is  subor- 
dinate to  the  text,  and  is  not  allowed  to  control  its  meaning. 
Words  are  interpreted  in  their  popular  sense  rather  than 
according  to  their  strict  legal  meaning,  unless  they  are  used 
in  a  technical  sense,  or  a  special  meaning  is  given  to  them 
by  usage  or  by  the  parties  to  the  contract.  When  not  other- 
wise defined,  technical  words  are  interpreted  as  they  are 
usually  employed  by  persons  in  the  profession  or  business 
to  which  the  words  relate. 

Ambiguities  in  a  contract  are  interpreted  strongly 
against  the  party  who  causes  them.  However,  if  ambigui- 
ties occur  in  a  contract  between  a  private  party  and  a  pub- 
lic officer,  or  a  body  acting  as  such,  the  ambiguity  is  pre- 
sumed to  have  been  brought  about  by  the  private  party,  and 
the  contract  must  be  interpreted  strongly  against  him.  The 
general  rule  in  regard  to  contracts  with  the  public  is, 
however,  that  they  shall  be  interpreted  by  the  same  rules 
as  are  the  contracts  of  private  parties,  unless  the  law  pre- 
scribes otherwise. 

Alteration  and  Rescision  of  Contracts 

An  unwritten  or  oral  contract  may  be  altered  in  any 
respect  by  an  oral  contract,  provided  the  alteration  does  not 
make  the  contract  illegal  or  detrimental  to  public  welfare. 
It  may  be  altered  also  by  written  consent  of  the  parties, 
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without  a  new  consideration,  and  is  thereby  modified  to  the 
extent  of  the  alteration.  A  written  contract  may  be  altered 
by  a  written  agreement,  or  by  an  executed  oral  agreement, 
but  not  otherwise.  But  neither  of  the  contracting  parties 
may  properly  alter  a  contract  without  the  consent  of  the 
other. 

Intentional  destruction,  cancellation,  or  material  alter- 
ation of  a  written  contract,  by  a  party  entitled  to  any  benefit 
under  it,  or  with  his  consent,  extinguishes  all  the  executory 
obligations  of  the  contract  in  his  favor,  against  parties  who 
do  not  consent  to  the  act.  However,  if  a  contract  in  dupli- 
cate is  altered  or  destroyed  while  the  other  copy  still  exists, 
this  provision  is  inapplicable. 


Chapter  III 

LEGAL  PRINCIPLES  PERTAINING  TO   CONTRACTS 
OF  CITY  SCHOOL  SUPERINTENDENTS 

Introduction 

Principles  of  law  directly  applicable  to  contracts 
between  city  school  superintendents  and  city  boards  of  edu- 
cation, as  revealed  by  an  analysis  of  court  decisions,  are 
considered  in  this  chapter.  The  subject  includes  such  topics 
as:  the  legal  status  of  city  school  superintendents  and  city 
boards  of  education ;  rights  and  duties  under  contracts  of 
employment ;  application  of  the  statute  of  frauds  to  employ- 
ment contracts;  right  of  boards  of  education  to  delegate 
certain  authority;  and  alteration,  interpretation,  and  effect 
of  contracts  between  city  school  superintendents  and  city 
boards  of  education. 
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The  City  School  Superintendent 

Definition  of  the  term. 

In  law  a  superintendent  is  generally  held  to  be  a  person 
who  has  oversight  and  direction  of  a  piece  of  work  or  an 
activity.  A  somewhat  similar  meaning  would  constitute 
the  basis  for  a  definition  of  the  term  "superintendent  of 
schools"  should  the  courts  be  called  upon  to  define  it. 

Classed  as  employees. 

Appointed  city  school  superintendents  have  been 
classed  consistently  by  the  courts  as  employees  and  not  as 
public  officers.1 

The  manner  in  which  an  employee  and  a  public  officer 
differ  is  of  interest  and  importance.  The  distinction 
between  the  two  has  a  vital  bearing  on  the  superintendent's 
status. 

To  convey  some  idea  of  the  difference  between  a  public 
officer  and  an  employee,  a  pertinent  quotation  from  a 
California  case  in  point  is  presented.  The  court  said,  speak- 
ing of  the  superintendent  of  schools : 

His  duties  apparently  are  entirely  ministerial 
and  not  outlined  or  enumerated  by  any  law.  He  is 
not  required  to  give  any  bond  for  the  faithful  per- 
formance of  his  office.  The  only  provision  of  the 
law  which  is  usually  incident  to  a  city  superinten- 
dent is  the  section  of  the  political  code  fixing  a  four 
year  term  of  office,  which  section,  however,  does 
not  fix  any  time  either  for  the  beginning  or  termi- 
nation of  that  term.  In  the  absence  of  any  charter 
provision  or  statutory  law  defining  the  duties  of 
the  city  superintendent,  it  may  be  fairly  deduced 
that  neither  the  state  nor  the  municipality  intended 
to  vest  this  officer  with  any  of  the  sovereign  powers 
of  the  state  or  municipality,  except  such  as  are 


1.  Ward  v.  Bd.  of  Educ.  (1900),  11  O.  C.  D.  671,  21  Ohio  Cir.  Ct.  Rep.  699: 
Sinclair  v.  Bd.  of  Educ.  (1924),  115  Kan.  434,  222  Pac.  766;  Farley  v.  Bd.  of  Educ. 
(1917),  62  Okla.  181,  162  Pac.  797;  Stewart  v.  Eaves  (1927),  84  Cal.  App.  312,  257 
Pac.   917. 
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directed  by  the  employing  power,  which,  under  the 
statute  and  the  charter  have  complete  control  and 
government  of  the  city  schools.2 

In  California,  the  state  in  which  this  decision  was 
rendered,  the  city  school  superintendent  enjoys  a  legal 
status  that  is  extremely  limited. 

An  employee  and  a  public  officer  differ  mainly  in  the 
respect  that  only  the  former  holds  his  position  by  virtue 
of  a  contract.  Since  no  contractual  relations  arise  between 
the  state  and  a  public  officer  by  reason  of  appointment  or 
election  to  office,"  the  general  rule  is  that  any  public  officer 
may  resign  at  his  pleasure  without  liability." 

No  exact  definition  of  a  public  officer,  nor  an  exact  test 
to  determine  who  shall  be  classified  as  one,  has  been  devised. 
Two  definitions  or  tests  by  the  Supreme  Court  of  California 
are  helpful  guides.    On  one  occasion  the  court  said : 

It  is  difficult,  perhaps  impossible,  to  frame  a 
definition  of  public  office  or  officer  which  will  be 
sufficiently  accurate,  both  as  to  its  inclusion  and  to 
its  exclusion,  to  meet  the  requirements  of  all  cases. 
But  two  elements  now  seem  to  be  almost  univer- 
sally regarded  as  essential  thereto;  first,  a  tenure 
of  office,  "which  is  not  transient,  occasional,  or  inci- 
dental." but  is  of  such  a  nature  that  the  office  itself 
is  an  entity  in  which  the  incumbents  succeed  one 
another  and  which  does  not  cease  to  exist  with  the 
termination  of  the  incumbency ;  and,  second,  the 
delegation  to  the  officer  of  some  portion  of  the 
sovereign  functions  of  government,  either  legisla- 
tive, executive,  or  judicial.5 

At  another  time  the  following  opinion  was  given: 


2.  Stewart   v.   Eaves    (1927).   84   Cal.   App.   312.   257   Pac.   917. 

3.  Keegan  v.  Thompson    (1925),  103  Conn.  418,   130  Atl.  707. 

4.  State  v.  Dart    (1894),   57   Minn.   261,   59  N.   W.   190;  People  v.   Porter    (1856), 
6  Cal.  26. 

5.  Spreckels  v.  Graham    (1924),   194   Cal.   516,   228   Pac.   1040. 
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A  public  officer  is  a  public  agent,  and  as  such 
acts  only  on  behalf  of  his  principal,  the  public, 
whose  sanction  is  generally  considered  as  neces- 
sary to  give  the  act  performed  by  the  officer  the 
authority  and  power  of  a  public  act  or  law.  The 
most  general  characteristics  of  a  public  officer, 
which  distinguishes  him  from  a  mere  employee,  is 
that  a  public  duty  is  delegated  and  entrusted  to 
him,  as  agent,  the  performance  of  which  is  an  exer- 
cise of  a  part  of  the  governmental  functions  of  the 
particular  political  unit  for  which  he,  as  agent,  is 
acting.  There  are  other  incidents  which  ordinarily 
distinguish  a  public  officer,  such  for  instance,  as  a 
fixed  tenure  of  position,  the  exaction  of  a  public 
oath  of  office,  and  perhaps  an  official  bond,  the 
liability  to  be  called  to  account  as  a  public  offender 
for  misfeasance  or  non-feasance  in  office  and  the 
payment  of  his  salary  from  the  general  county 
treasury." 

City  School  Districts 
Definition  of  city  school  districts. 

City  territories  generally  constitute  separate  school 
districts,  depending  upon  statutory  regulations.  Each  city 
district,  moreover,  is  generally  a  quasi-corporate  body  dis- 
tinct from  the  city,  even  though  the  two  may  have  the  same 
name  and  comprise  the  same  territory.7 

Power  to  contract. 

School  districts  as  public  quasi-corporations  may  con- 
tract through  their  officers  for  the  purposes  conferred  upon 
them  by  statute.  But  school  districts  possess  only  such 
authority  as  is  conferred  upon  them  by  statute ;  and  this 
authority  may  be  exercised  only  in  the  manner  and  within 
the  limits  prescribed." 


6.  Coulter  v.  Pool   (1921),   187  Cal.   181,  201   Pac.   120. 

7.  Hornby  v.  State  (1879),  69  Ind.  102;  Jackson  v.  Minneapolis  lid.  of  Educ. 
(1910),  112  Minn.  167,  127  N.  W.  569;  Pass  School  Dist.  v.  Hollywood  Dist.  (1909), 
156  Cal.  416,  20  An.  Cas.  87,  26   L.R.A.    (N.   S.)    485,   105   Pac.   122. 

8.  State  v.  porvns  (1899),  60  Kans.  788,  57  Pac.  962;  School  Dist.  v.  City  of 
Pasadena  (1913),  166  Cal.  7.  An.  Cas.  1915  B,  1039,  47  L.  R.  A.  (N.  S.)  892,  134 
Pac.  985. 
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City  School  Boards 

Legal  status. 

Each  member  of  a  city  board  of  education,  the  govern- 
ing authority  of  the  city  schools,  is  a  public  officer."  The 
powers  and  duties  of  the  board  are  those  prescribed  by  the 
state  statutes  and  the  city  charter,  and  the  board  may  not 
manage  the  schools  in  a  manner  inconsistent  with  the  legis- 
lative prescriptions.  In  case  a  conflict  arises  between  the 
general  state  laws  and  the  local  ordinances  as  to  the  board's 
power,  the  former  take  precedence.  However,  a  legislative 
act  of  local  application,  clearly  intended  to  supersede  the 
general  law,  will  prevail.10 

General  powers. 

City  school  boards,  as  officers  or  representatives  of 
the  state,  have  special  powers  which  they  may  not  exceed. 
The  powers  of  public  officers  are  limited  either  by  the  state 
constitution  or  by  state  statutes,  and  their  acts  to  be  valid 
must  be  expressly  permitted  or  clearly  implied  therein." 
The  implied  powers  are  those  necessary  for  the  board  to 
execute  the  powers  expressly  granted  to  it,  unless  there  is  an 
express  or  implied  prohibition  of  such  implied  powers. 

Poiver  to  make  contracts. 

A  school  board  as  representative  of  the  city  school  dis- 
trict may  enter  into  such  contracts  as  are  within  the  scope 
of  its  power.  But  a  grant  of  power  to  boards  to  contract  is 
strictly  construed  and  must  be  exercised  in  the  manner 
stipulated.1-"  The  state  is  not  liable  for  acts  committed  by  a 
board  in  excess  of  its  authority,  and  precedent  exists  for 
saying  that  the  state  is  not  even  liable  for  benefits  received 


9.     Ogden  v.  Raymond   (1853),  22  Conn.  379,  58  Am.  Dec.  429. 

10.  Easton  School  Dist.  No.  4  v.  SneU    (1872),  24  Mich.   350. 

11.  Washington  Academy  v.  Cndkshank  (1904),  43  Misc.  (N.  Y.)  197,  88  N.  Y. 
Suppl.  330. 

12.  Miller  v.  New  York  (1875),  3  Hun.  (N.  Y. )  35,  5  Thomps.  and  Co.  219: 
Reams  v.  Cooley  (1915).  171  Cal.  150,  An.  Cas.  1917  A,  1260,  152  Pac.  293;  People 
v.  Stanley    (1924),   193  Cal.  428.   225   Pac.   1. 
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when  the  manner  or  the  form  of  entering  into  the  contract 
is  violative  of  the  statutory  resrictions  upon  the  board's 
power  to  contract  or  when  the  agreement  is  contrary  to 
public  policy.13 

So  far  as  employment  contracts  with  city  school  super- 
intendents are  concerned,  in  forty-five  of  the  forty-eight 
states  the  state  school  laws  give  city  school  boards  express 
or  implied  power  to  employ  a  superintendent  of  schools  and 
to  determine  his  salary.  As  was  stated  in  Chapter  II, 
although  the  statutes  may  be  silent  on  this  matter  there  is 
reason  to  believe  that  boards  in  the  several  states  would 
have  implied  power  to  employ  a  superintendent,  or  a  similar 
employee,  as  long  as  in  making  the  appointment  it  con- 
formed to  the  law  on  certification,  length  of  term,  and  other 
regulations  pertaining  to  employment  contracts." 

Anyone  who  deals  with  a  school  board  is  charged  with 
the  responsibility  of  determining  the  extent  of  the  board's 
power  to  bind  the  district  by  contract.15  Moreover,  one  who 
contracts  with  an  officer  or  officers  acting  in  behalf  of  a 
board  is  charged  with  knowing  the  nature  and  the  extent  of 
the  contract  which  the  board  has  authorized  such  officer  or 
officers  to  make.18 

Contracts  for  professional  services. 

It  is  well  settled  that  a  provision  requiring  city  boards 
of  education  to  let  to  the  lowest  bidder  all  contracts  for 
work,  materials,  or  supplies  in  excess  of  a  certain  amount 
is  not  applicable  to  contracts  for  professional  services.  Al- 
though no  case  could  be  found  in  which  it  was  contended 
that  contracts  between  city  school  superintendents  and  city 
boards  of  education  had  to  be  let  by  competitive  bids,  other 


13.  Taylor  v.  Bates  Co.  School  Dist.   No.  S    (1895),   60  Mo.   App.   372:   Reams  v. 
Cooley    (1915),   171  Cal.   150,  An.  Cas.   1917  A.  1260,   152  Pac.  293. 

14.  Spring  v.  Wright   (1872),  63  111.  90. 

15.  Perkins  v.   Newark  Bd.  of  Educ.    (1908),    161    Fed.   767:   Fletcher   v.   Closter 
Borough  Bd.  of  Educ.    (1913),  85  N.  J.  L.   1,   88  Atl.  834. 

16.  Douds  Independent  School  Dist.  v.  McClure    (1907),   136  Iowa  122,   113  N.  W. 
554;  Taggart  v.  School  Dist.    (1908),  96  Ore.  422,  188  Pac.  908,  912. 
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classes  of  workers,  such  as  accountants,  architects,  attor- 
neys, engineers,  court  stenographers,  and  tax  assessors' 
assistants,  have  been  held  not  to  come  within  the  purview 
of  such  laws.17  Undoubtedly,  the  principle  laid  down  in  the 
various  court  decisions  is  broad  enough  to  include  city  school 
superintendents.  The  attitude  of  the  courts  on  this  matter  is 
well  expressed  in  an  excerpt  from  a  decision  of  the  North 
Dakota  Supreme  Court : 

The  word  "labor"  when  used  in  a  similar  con- 
text to  that  furnished  by  the  statute  before  us,  has, 
we  believe,  never  been  held  to  cover  and  include 
expert  or  semi-professional  services,  such  as  those 
furnished  by  lawyers,  doctors,  chemists,  consulting 
engineers,  and  expert  accountants.1" 

Method  of  contracting. 

School  boards  may  properly  enter  into  contracts  which 
have  been  authorized  by  votes  cast  at  a  regularly  called 
meeting.  They  may  contract  only  when  acting  as  a  board, 
a  fact  which  requires  that  all  of  the  members  meet  or  that 
they  be  properly  notified  to  meet.10  Contracts  made  by  board 
members  without  a  board  meeting  or  acting  separately  with- 
out specific  authorization  are  invalid,  and  the  board  when  it 
legally  meets  may  repudiate  them.  Parties  who  enter  into 
such  private  contracts  have  no  redress,  since  actions  to 
recover  damages  for  breach  thereof  are  untenable."'0    A  con- 


17.  Accountants: — Braaten  v.  Olson  (1914),  28  N.  D.  235,  148  N.  W.  829. 
Architects  -.—Horgan  v.  New  York  (1906),  114  App.  Div.  555,  100  N.  Y.  Suppl.  68. 
Attorneys: — Moorhead  v.  Murphy  (1905),  94  Minn.  123,  102  N.  W.  219,  110  Am.  St. 
Rep.  345.  68  L.  R.  A.  400,  3  An.  Cas.  434.  Engineers: — Rollins  v.  Salem  (1925),  251 
Mass.  468,  146  N.  E.  795.  Court  Stenographers: — O'Brien  v.  Niagara  Falls  (1909), 
65  Misc.  92,  119  N.  Y.  Suppl.  497.  Tax  Assessor's  assistants: — Bucher  v.  Johnstorvn 
(1915),  25  Pa.  Dist.  307. 

18.  Braaten  v.  Olson    (1914),  2S  N.  D.  235,   148  N.  W.  829. 

19.  Bd.  of  Educ.  of  Town  of  Carney  v.  Neivs  Dispatch  Printing  and  Audit  Co. 
(1926),  117  Okla.  226,  245  Pac.  884;  Springfield  Furniture  Co.  v.  Faulkner  Co.  School 
Dist.  No.  i  (1899),  67  Ark.  236,  54  S.  W.  217.  (For  authority  to  the  contrary  see: 
Hermance  v.  Maricopa  Co.  Public  School  Dist.  No.  2  (1919),  20  Ariz.  314,  180  Pac. 
442;  Jefferson  Co.  School  Dist.  No.  25  v.  Stone   (1900),  14  Colo.  App.  211,  59  Pac.  885. 

20.  Bd.  of  Educ.  of  City  of  Shawnee  v.  Amcr.  Nat.  Co.  (1828),  135  Okla.  253, 
275  Pac.  285;  McGinn  v.  Willey   (1907),  6  Cal.  App.  Ill,  91  Pac.  423. 


Superintendents'  Employment  Contracts      f  97 

tract  is  invalid  if  it  has  not  been  authorized  at  a  session  of 
the  board,  even  though  it  has  been  signed  by  a  majority  of 
the  board."' 

A  contract  which  has  not  been  authorized  at  a  board 
meeting  may  be  ratified  subsequently  by  the  board.  Such  a 
contract  becomes  valid  from  the  date  it  was  originally 
made."  Also,  a  contract  which  has  been  agreed  upon  at  a 
regular  meeting  of  the  board  may  be  executed  later,  and  the 
board  members  may  affix  their  signatures  thereto  at  differ- 
ent times."1 

A  board  of  education  resolution,  legally  passed,  appoint- 
ing a  superintendent  of  schools,  when  properly  communi- 
cated and  accepted  becomes  a  binding  contract.2'  But  mere 
balloting  by  a  majority  of  a  quorum  of  a  board  does  not  con- 
stitute a  contract.  The  vote  in  such  an  instance  is  nothing 
more  than  an  offer  of  employment,  which  offer  the  board 
may  revoke  or  cancel  at  any  time  before  it  is  accepted.'' 
But  if  a  person  has  offered  the  board  his  services  as  super- 
intendent, a  resolution  accepting  the  offer,  when  properly 
communicated,  is  sufficient  to  bind  the  board.2" 

Although  the  minutes  of  a  board,  communicated  as  an 
offer,  when  accepted  constitute  a  binding  contract,  it  does 
not  necessarily  follow  that  an  oral  contract  of  employment 
properly  authorized  is  invalid  unless  it  has  been  entered  as 
a  part  of  the  minutes.27 

The  requirements  of  law  are  satisfied  if  employment  as 


21.  Cloverdalc  U.  H.  S.  Diet,  of  Sonoma  Co.  v.  Peters  (1928),  88  Cal.  App.  731, 
264  Pac.  273. 

22.  Ryan  v.  Humphries    (1915),  50  Okla.  343,   150  Pac.   1106,  L.R.A.   1915   F,   1047. 

23.  School  Dist.  No.  68  v.  Allen  (1907),  83  Ark.  491,  104  S.  W.  172:  Cloverdale 
V.  H.  S.  Dist.  of  Sonoma  Co.  v.  Peters   (1928),  88  Cal.  App.  731,  264   Pac.  273. 

24.  West  v.  Bd.  of  Educ.  of  Pasadena   (1919),  43  Cal.  App.   199,  184  Pac.  877. 

25.  Malloy  v.  Bd.  of  Educ.    (1894),   102  Cal.   642,   36   Pac.  948. 

26.  Weatherhj  v.  Chattanooga  (1898),  (Tenn.  Ch.  App.  1898)  48  S.  W.  136; 
Jameson  v.  Bd.  of  Educ.  of  Union  Dist.  (1914),  74  W.  Va.  335.  81  S.  E.  1126  189 
S.  E.  255  (1916)]  ;  West  v.  Bd.  of  Educ.  of  Pasadena  (1919),  43  Cal.  App.  199,  184 
Pac.   877. 

27.  Pane  v.  Township  Bd.  of  Educ.  (1875).  59  Mo.  264;  BcUmeyer  v.  Marshall- 
town  Ind.  Dist.    (1876),   44  Iowa  564. 
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superintendent  is  authorized  by  only  a  majority  of  a  quorum 
of  a  board,  for  words  giving  joint  authority  to  three  or  more 
public  officers  or  other  persons  are  generally  construed  as 
giving  such  authority  to  a  majority  of  them,  unless  the  act 
conferring  the  authority  expresses  a  contrary  intention.^ 

Contracts  with  minors. 

In  case  a  minor  enters  into  a  contract  to  render  per- 
sonal services  he  may  disaffirm  his  contract  before  he 
reaches  twenty-one  years  of  age,  or  within  a  reasonable  time 
thereafter,  unless  a  statute  expressly  forbids  him  from  doing 
so.20  Such  contracts  are  voidable  on  the  part  of  the  minor, 
but  they  cannot  be  avoided  by  the  other  party  on  the  ground 
that  one  of  the  parties  to  the  contract  is  a  minor.  But  pos- 
sibly a  state  board  of  education  would  be  privileged  to  re- 
voke, on  the  ground  of  unprofessional  conduct,  the  creden- 
tials or  certificate  of  a  minor  who  chose  to  disaffirm  his 
contract  because  of  infancy.  However,  the  extent  to  which 
a  state  board  of  education  could  take  such  action  is  a  ques- 
tion which,  so  far  as  the  writer  could  learn,  has  not  as  yet 
been  investigated. 

Power  of  committees  to  contract. 

In  several  states  the  courts  have  held  that  a  board  with 
certain  designated  powers  may  execute  these  powers 
through  a  committee,  duly  authorized,  and  that  it  may  con- 
fer on  the  committee,  as  an  agent,  authority  to  make 
contracts  necessary  to  the  execution  of  the  powers  so  dele- 
gated.™ A  board,  however,  cannot  by  vote  delegate  to  one 
of  its  members,  or  to  a  committee  of  the  board,  power  to 
make  a  contract  which  requires  the  exercise  of  the  judgment 


28.  People  v.  Peters   (1876),  4  Nebr.  254;  School  Dist.  No.  42  v.  Bennett   (1890), 
52  Ark.  511,  13  S.  W.  132. 

29.  Langham  v.  State    (1876),   55   Ala.   114;  Dube  v.   Beaudry    (1890),    150   Mass. 
448,  23  N.  E.  222,  15  Am.  St.  Rep.  22S,  6  L.  R.  A.   146. 

30.  Palmer  v.  Pittsburgh  Central  Bd.  of  Educ.    (1908),  220  Pa.  568,  70  Atl.  433; 
Wright  v.  Jones   (1909),  55  Tex.  Civ.  App.  616,  120  S.  W.   1139. 
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of  the  board.1"  A  committee  may  bind  the  board  by  a  con- 
tract entered  into  for  the  purpose  authorized  by  the  board,32 
or  some  purpose  incidental  thereto;0  But,  seemingly,  a  power 
entrusted  to  a  committee  can  be  exercised  only  by  the  con- 
current action  of  at  least  a  majority  of  the  committee,"  at  a 
properly  called  meeting,  unless  it  is  expressly  provided  that 
one  member  alone  may  exercise  the  power.'"'  Even  the  chair- 
man of  the  committee  has  no  authority  to  make  a  contract 
unless  the  board  has  expressly  authorized  him  to  do  so.™ 

Delegation  of  power. 

(a)  In  general.  In  most  states  practically  full  power 
to  manage  and  to  conduct  the  schools  is  given  to  local  school 
boards.  Since  it  is  almost  impossible  for  boards  to  perform 
personally  the  extensive  powers  conferred  upon  them,  to 
determine  the  powers  that  they  may  delegate  in  various  cir- 
cumstances is  extremely  important. 

That  boards  have  certain  powers  of  delegation,  even  in 
the  absence  of  specific  statutory  provision,  seems  to  be  a 
well-settled  principle  of  law.  A  quotation  from  a  court 
decision  emphasizes  this  point  of  view. 

Power  to  accomplish  a  certain  result  which, 
evidently  cannot  be  accomplished  by  the  person  or 
body  to  whom  the  power  is  granted,  without  the 
employment  of  other  agencies,  includes  the  implied 
power  to  employ  such  agencies ;  and  in  such  case, 
when  the  law  does  not  prescribe  the  means  by 
which  the  result  is  to  be  accomplished,  any  reason- 
able and  suitable  means  may  be  adopted.  Of 
course,  a  different  rule  applies  where  from  the 
nature  of  the  act  to  be  done,  or  the  language  used 


31.  Coleman   v.    Dist.    of   Columbia    (1922).    279    Fed.    990,    51    App.    D.    C.    352; 
Jameuton  v.  Paducah    (1922),   195  Ky.  71,  241  S.  W.  327. 

32.  Conyers   v.   Kirk    (1887),   78   Ga.   480.    3    S.    E.    442:    Woldenberg   v.   Sampson 
(1909),   55  Wash.   152,   155,   104   Pac.   184. 

33.  Jeffries  v.  Versailles  Borough    (1913),   Pa.  Super.  85. 

34.  Sioux  City  v.  Weare   (1882),  59  Iowa  95,  12  N.  W.  786. 

35.  Kavanaugh  v.  Wausau    (1904),   120  Wis.  Gil,  98  N.  W.  550. 

36.  Sioux  City  v.  Weare   (1882),  59  Iowa  95,   12   N.   W.   786. 
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in  the  grant,  it  is  apparent  either  that  the  power 
is  to  be  exercised  and  the  duty  performed  entirely 
by  the  agent  named,  or  that  he  is  to  be  limited  to 
the  means  and  agencies  enumerated  in  the  law  by 
which  the  power  is  granted.37 

Boards  or  public  officers  may  as  a  general  rule  delegate 
to  agents  ministerial  duties,  that  is,  duties  which  do  not 
require  the  use  of  reason  or  discretion  in  their  exercise.  But 
they  cannot  go  beyond  this  limit  and  delegate  such  duties 
as  do  require  reason  and  discretion  and  that  are  regarded 
as  public  trusts.as 

The  duties  that  should  be  classed  as  ministerial  and 
those  that  should  be  classed  as  discretionary  are  not  always 
easy  to  determine.  A  test  widely  accepted  is : 

A  purely  ministerial  act,  in  contradistinction 
to  a  discretional  act,  is  one  which  an  officer  or  tri- 
bunal performs  in  a  given  state  of  facts,  in  a  pre- 
scribed manner,  in  obedience  to  the  mandate  of 
legal  authority,  without  regard  to  or  the  exercise 
of  his  own  judgment  upon  the  impropriety  of  the 
act  done.  ...  A  ministerial  act  is  one  to  which  noth- 
ing is  left  to  the  discretion  of  the  person  who  must 
perform.  It  is  a  simple,  definite  duty  arising 
under  conditions,  admitted  or  proved  to  exist  and 
imposed  by  law.  ...  It  is  a  precise  act  accurately 
marked  out,  enjoined  upon  particular  officers  for 
a  particular  purpose.  ...  If  the  law  imposes  a  duty 
upon  a  public  officer  and  gives  him  the  right  to  de- 
cide how  or  when  the  duty  shall  be  performed,  the 
duty  is  discretionary  and  not  ministerial.  The 
duty  is  ministerial  only  when  the  discharge  of  the 
same  requires  neither  the  exercise  of  official  dis- 
cretion nor  judgments 

In  California  a  high  school  board,  seemingly,  cannot 
delegate  to  an  elementary  school  board  power  to  employ  a 


37.  Harris   v.  Gibbins    (1896),    114  Cal.   418,   46   Pac.  292. 

38.  Webster   v.  Bd.  of  Educ.    (1903),    140   Cal.   331,   73   Pac.    1070;   Knight  v.   Eu. 
reka   (1898),  123  Cal.  192,  55  Pac.  768. 

39.  Lamb   v.  Phipps   (1912),  22  Philippine  456,  489. 
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principal."'  In  San  Francisco,  although  a  city  and  county 
superintendent  of  schools  had  power  to  appoint  deputies  to 
assist  in  the  discharge  of  his  duties  as  superintendent,  as 
an  ex  officio  member  of  the  board  of  the  city  and  county  he 
could  not  appoint  a  deputy  to  act  for  him  in  the  capacity 
of  board  member.  His  board  duties,  since  they  were  legis- 
lative and  quasi-judicial,  could  not  be  delegated.41 

(b)  To  employ  and  dismiss  teachers.  The  question: 
How  far  boards  may  go  in  delegating  to  superintendents 
power  to  employ  and  to  dismiss  principals,  supervisors, 
teachers,  and  other  employees?  is  a  troublesome  one.  The 
courts  have  held  in  almost  every  instance  that  the  right  to 
appoint  and  to  dismiss  employees,  when  vested  in  public 
officers,  is  discretionary,  and,  therefore,  cannot  be  dele- 
gated. A  quotation  from  a  decision  rendered  by  the  Su- 
preme Court  of  Maine  expresses  the  general  viewpoint: 

At  the  time  of  the  negotiations  between  the 
plaintiff  and  superintendent  in  regard  to  teaching 
the  Vinalhaven  High  School  the  school  committee 
was  by  statute  charged  with  the  duty  of  hiring 
teachers.  .  .  .  But  it  appears  by  the  evidence  that  it 
was  customary  in  that  town  for  the  superintendent 
to  hire  the  teachers.  The  school  committee  could 
not  delegate  this  authority  to  any  other  person  or 
persons  in  the  sense  of  relieving  themselves  from 
the  responsibility,  but  there  can  be  no  question  that 
the  superintendent  of  schools  could  employ 
teachers  at  their  request.12 

Two  decisions,  one  by  the  Court  of  Appeals  of  the  Dis- 
trict of  Columbia  a  and  the  other  by  the  Supreme  Court  of 
Oregon,"  specifically  treat  of  the  power  of  boards  to  dele- 
gate authority  to  employ  teachers.     In  both  cases  the  court 


40.  Cloverdale  V.  H.  S.  Dint,  of  Sonoma  Co.  v.  Peters   (1928),   88  Cal.  App.   731, 
264    Pac.  273. 

41.  Webster  v.  lid.  of  Educ.    (1898),   140  Cal.  331,  73  Pac.  1070. 

42.  Denison  v.   Inhabitants  of  Vinalhaven    (1905),   100  Me.   136,   60  Atl.   798. 

43.  Coleman  v.  Dist.  of  Columbia   (1922),  279  Fed.  990,  51  App.  D.  C.  352. 

44.  Taggart   v.   School  Dist.    (1320),   96   Ore.   422,   430,    188   Pac.   908,    1119. 
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held  that  the  appointing  or  employing  of  teachers,  the  power 
being  of  a  discretionary  nature,  cannot  be  delegated. 

The  conclusion,  based  on  a  resume  of  the  various  court 
decisions,  as  to  whether  boards  may  delegate  to  the  superin- 
tendent power  to  hire  principals,  teachers,  and  other  em- 
ployees is  dependent  upon  whether  the  delegated  power,  in 
each  instance,  is  to  be  classed  as  ministerial  or  as  discre- 
tionary. Boards  or  public  officers  may  not  delegate  the 
power  to  say  when  employees  shall  be  hired,  how  many  shall 
be  hired,  and  under  what  terms  they  shall  be  hired,  as  these 
are  all  discretionary  powers.  But  when  these  matters  have 
been  determined  and  employment  has  been  authorized  by 
the  board,  the  power  to  employ  may  be  delegated.  One  who 
employs  teachers  in  such  circumstances  performs  a  ministe- 
rial act  and  becomes  an  agent  of  the  board.  The  superin- 
tendent may  also  employ  subject  to  ratification  by  the  board. 

The  same  conclusion  seems  applicable  to  other  duties 
classed  as  discretionary.  For  instance,  in  Trustee  of  State 
Normal  v.  Wightman  (Colo.,  1933,  25  Pac.  195)  and  State  ex 
rel.  Hunsicker  v.  Regents  (Wis.,  1932,  244  N.  W.  618)  it  was 
held  that  power  to  dismiss  teachers  cannot  be  delegated. 

Contracts  limiting  a  board's  'power  to  employ  teachers. 

An  interesting  and  important  aspect  of  this  same  ques- 
tion is  whether  or  not  a  board  can  by  its  own  regulation  or 
contract  limit  itself  to  selection  of  employees  from  a  list  of 
candidates  recommended  by  the  superintendent. 

Under  the  St.  Louis,  Missouri,  city  charter  the  city 
board  of  education  had  power  to  appoint  or  to  employ 
teachers,  with  the  limitation  that  no  teacher  could  be  em- 
ployed who  had  not  been  recommended  by  the  superin- 
tendent of  city  schols.  The  Missouri  Courts  of  Appeals  for 
St.  Louis  held  this  provision  to  be  valid  and  binding,  and 
that  no  one  could  be  employed  as  a  teacher  who  had  not  been 
recommended  by  the  superintendent.45  This  decision,  it 
would  seem,  is  authority  for  the  proposition  that  the  power 
to  select  or  to  nominate  is  not  necessarily  the  same  as  the 


45.     Wetmore  v.  Bd.  of  Educ.  of  St.  Louis    (1909),   S6  Mo.  App.   362. 
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power  to  appoint,  and  that  limiting  the  board  to  the  right 
to  employ  only  those  recommended  by  the  superintendent 
does  not  deprive  the  board  of  the  legal  discretion  incident 
to  the  power  of  appointment. 

The  Court  of  Appeals  of  the  District  of  Columbia  has 
ruled  that  if  a  board  of  education  enacts  a  rule  to  the  effect 
that  it  shall  not  exercise  the  power  of  appointment  of 
teachers  except  in  a  certain  manner,  the  rule  is  binding  on 
the  board.4"  The  court  recognized  the  board's  right  to 
exercise  the  appointment  of  teachers  in  any  reasonable  man- 
ner that  it  chose,  but  having  adopted  certain  rules  to  guide 
the  exercise  of  its  judgment,  these  rules  should  be  abided 
by  as  long  as  they  continued  in  force.  The  board  being 
empowered  to  make  rules,  the  rules  enacted  must  be  deemed 
to  have  the  force  and  effect  of  law.  The  court  decreed  that 
by  adopting  rules  the  board  had  fully  exercised  its  power  of 
discretion. 

According  to  an  act  of  Congress,  the  board  of  education 
referred  to  in  the  case  last  cited  could  appoint  teachers  only 
on  the  recommendation  of  the  superintendent.  The  court 
conceded  that  even  under  such  a  law  the  superintendent  in 
making  his  recommendations  was  controlled  by  the  rules  of 
the  board  of  education. 

On  the  basis  of  these  two  decisions  it  is  reasonable  to 
conclude  that  a  contract  provision  stating  that  the  board 
shall  employ  only  such  teachers  as  the  superintendent  shall 
recommend  is  not  invalid  on  the  ground  that  a  discretionary 
power  is  delegated.  Basically,  the  same  question  is  raised 
in  regard  to  contracts  as  was  raised  in  the  District  of 
Columbia  case,  namely:  Does  the  board  by  limiting  itself  to 
the  appointment  of  teachers  from  a  list  recommended  by  the 
superintendent  deprive  itself  of  the  discretionary  power 
incident  to  the  right  to  appoint?  Such  a  provision,  the 
evidence  indicates,  does  not  usurp  the  board's  discretionary 
power,  especially  so  long  as  the  board  may  prescribe  poli- 


46.      V.  S.   ex  rel.  Denney  v.   Callahan    (1924),   294   Fed.   992. 
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cies  to  guide  the  superintendent  in  his  selections  and  so  long- 
as  it  may  reject  his  nominations. 

Likewise,  with  other  powers  that  boards,  by  contract, 
ordinarily  delegate  to  superintendents.  Discretionary 
power,  that  is,  the  right  to  prescribe  policies,  or  to  say  what 
shall  be  done,  when  and  how  it  shall  be  done,  must  reside 
in  and  be  exercised  by  the  board.  But  the  actual  execution 
of  these  policies  may  be  delegated  to  an  agent.  And,  appar- 
ently, the  board  may  either  formulate  rules  to  be  observed 
when  exercising  its  discretion,  or  contract  to  observe  rules 
when  so  doing,  as  long  as  such  rules  are  reasonable  and  the 
final  authority  rests  with  the  board.  The  extent  to  which  a 
board  may  bind  itself  as  to  the  manner  of  exercising  its 
discretion  has  not  been  clearly  determined.  This  matter  will 
continue  to  be  doubtful  until  it  comes  squarely  before  the 
courts  for  adjudication. 

Power  of  a  board  to  bind  succeeding  boards. 

Whether  or  not  a  board  may  contract  with  employees 
for  terms  to  extend  beyond  its  own  term,  the  conditions 
under  which  it  may  do  so,  and  to  the  extent  to  which  it  may 
bind  future  boards  are  matters  which  have  frequently  arisen 
in  practice,  and  continue  to  arise  from  time  to  time. 

A  well  established  principle  is  that  an  overlapping 
board,  one  whose  individual  members  begin  and  end  their 
terms  at  different  times,  may  contract  with  a  person  for  a 
period  of  employment  to  extend  beyond  the  term  of  office 
of  some  of  its  members.47  Moreover,  an  overlapping  board 
may  contract  with  an  employee  for  a  period  of  service  to 
begin  after  the  term  of  office  of  one  of  the  board  members 
expires.48  In  New  Jersey  and  Illinois  the  courts  have  held 
that  a  board  cannot  contract  to  fill  a  position  which  is  to 


47.  Davis  v.  Public  Schools  of  City  of  Escanaba  (1913),  175  Mich.  105,  140  N.  W. 
1001:  Gardner  v.  North  Little  Rock  Spa-.  School  Dist.  (1923),  161  Ark.  466,  257  6. 
W.  73. 

48.  School  Dist.  No.  9  in  Mesa  v.  Gega  (1918).  69  Colo.  161,  170  Pac.  184;  Gates 
v.  School  Dist.    (1890),  53  Ark.  468,  14  S.  W.  656,  10  L.  R.  A.   186. 
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become  vacant  after  the  term  of  office  of  all  the  board  mem- 
bers expires.40  The  Vermont  courts  probably  follow  this 
ruling  also.50  In  Oklahoma  a  school  board  may  contract  for 
a  period  to  extend  beyond  the  term  of  any  one  of  its  mem- 
bers. In  Iowa  a  school  board  may  bind  the  corporation 
by  a  contract  entered  into  after  its  successor  has  been 
elected  but  before  it  has  qualified  ;M  an  overlapping  board, 
however,  has  no  right  to  contract  for  services  to  be  per- 
formed during  the  term  of  the  succeeding  board,  after  the 
new  board  has  organized.™ 

The  only  safe  generalization  is  that  by  the  weight  of 
American  authority  a  board  may  employ  a  superintendent 
for  a  period  to  begin  after  the  term  of  office  of  one  of  its 
members  expires,  and  for  a  period  to  extend  beyond  the 
term  of  office  of  some  of  its  members. 

The  safest  procedure  for  a  superintendent  to  follow 
when  a  position  does  not  become  vacant  until  after  a  board 
will  have  changed  is  to  contract  with  the  reorganized  board 
rather  than  with  the  retiring  board.  However,  if  only  one 
new  member  takes  office,  or  even  less  than  a  majority  take 
office,  to  assume  that  a  contract  with  the  retiring  board 
would  be  valid  is  rational.  The  decisions  tend  to  uphold 
contracts  made  in  such  circumstances  as  long  as  there  is  no 
evidence  of  fraud  or  collusion. 

The  Superintendent' 's  Contract 

Necessity  of  a  written  contract. 

(a)  In  general.  It  is  unnecessary  for  city  school  super- 
intendents to  have  written  contracts  with  boards  of  educa- 
tion, unless  they  are  required  to  do  so  by  statute,  or  their 


49.  Fitch  v.  Smith    (1895),  57  N.  J.  Law    (28  Vroom )    526,   34  Atl.   1058;  Steven- 
son v.  School  Directors  of  Dist.  No.   1    (1877),   87  111.  255. 

50.  Chittenden   v.   School  Dist.   No.    1    (1884),   56   Vt.    551. 

51.  Rivers  v.  School  Dist.  No.  1    (1918),  68  Okla.   141.   172   Pac.  778. 

52.  Dubuque  Female  college  v.  Dist.  Tp.  of  City  of  Dubuque    (1862).   13  Iowa  .r/.~,.~. 

53.  Independent    School    Dist.    of    Liberty    v.    Pennington     (1917),    181    Iowa    933, 
165  N.  W.  209. 
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contract  comes  within  the  requirements  of  the  statute  of 
frauds. 

(b)  Under  the  statute  of  frauds.  A  contract  between 
a  city  school  board  and  a  city  school  superintendent,  like 
employment  contracts  in  general,  comes  within  the  statute 
of  frauds  if  it  cannot  be  completed  within  a  year  from  the 
date  it  is  made,  as  was  previously  mentioned.  Contracts 
within  the  statute  are  unenforceable  unless  they  are  evi- 
denced by  writing-  or  some  memorandum  subscribed  by  the 
party  to  be  charged  or  by  his  agent.  A  contract  within  the 
statute  of  frauds  need  not  be  a  formal  instrument,  but  only 
be  in  writing." 

In  contracts  of  employment  the  writing  or  memoran- 
dum must  express  the  essential  terms  of  the  contract  so 
clearly  that  the  agreement  can  be  understood  without  re- 
course to  oral  evidence.''  The  subject  matter  and  the  names, 
or  a  description  of  the  parties,  and  the  signature  of  those  to 
be  charged  have  all  been  held  to  be  essential  terms,  the 
omission  of  any  one  of  which  will  render  the  writing  in- 
complete and  insufficient.™  In  some  jurisdictions  the  courts 
have  decreed  that  the  length  of  employment  and  the  date 
when  employment  shall  begin  are  essential  elements."7  No 
decision  involving  the  necessity  of  stating  the  terms  of 
salary  payment  could  be  found.  If  the  period  of  employ- 
ment as  city  school  superintendent  is  statutory,  technically, 
the  length  of  the  term  need  not  be  stated  in  the  writing  or 
memorandum.  To  be  on  the  safe  side,  however,  all  the 
terms  mentioned,  including  the  period  of  employment, 
should  be  stated  in  the  contract. 

In  contracts  of  employment  the  necessity  of  stating  the 
compensation  or  salary  in  the  writing  varies  according  to 


54.  McCartney  v.  Clover  Valley  Land  and  Stock  Co.    (1916),  232  Fed.  697. 

55.  Zellncr  v.    Wassman    (1920),    184   Cal.   80,    193   Pac.   84. 

56.  Brewer  v.  Horst  and  Lachmund  Co.    (1900),    127   Cal.   643,   50   L.   R.   A.   240, 
60  Pac.  418;  Lindley  v.  Fay    (1897),   119  Cal.  239,  51   Pac.   333. 

57.  Palmer  v.  Marquette,   etc.   Rolling   Milling   Co.    (1875),   32   Mich.   274;   Elliott 
v.  Roberts    (1912),  107  L.  T.  Rep.   N.  S.   18. 
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the  statutory  requirements  of  the  different  jurisdictions. 
However,  since  a  memorandum  of  a  contract  of  employment 
which  cannot  be  performed  within  a  year  must  contain  all 
the  essential  elements  of  the  contract  to  comply  with  the 
statute,  the  salary  should  be  definitely  stated  in  every  case 
in  order  to  make  the  contract  secure,  even  though  the 
statutes  may  specify  that  written  instruments  are  presump- 
tive evidence  of  consideration. 

Written  minutes  or  written  resolutions  of  a  board  and 
ordinances  of  a  municipality  which  contain  the  essential  ele- 
ments of  a  contract,  and  which  have  been  properly  commun- 
icated and  accepted,  have  been  held  to  be  a  sufficient 
memorandum  to  satisfy  the  statute  of  frauds.68 

Although  the  party  to  be  charged  must  be  sufficiently 
described  to  make  identification  possible,  or  his  name  must 
appear  in  the  contract  or  the  memorandum,  it  is  not  essen- 
tial in  the  case  of  corporations  that  the  contract  be  signed 
in  the  name  of  the  corporation.  A  contract  executed  by  a 
board  of  school  trustees  and  signed  by  them  individually, 
without  any  designation  of  their  official  character,  binds  the 
school  district  and  not  the  individuals,  if  on  the  face  of  the 
contract  it  is  evident  that  they  are  acting  for  the  district.69 

As  has  been  stated  in  Chapter  II,  part  performance 
does  not  remove  the  contract  from  the  statute,  although 
the  statute  can  not  be  used  as  a  defense  to  avoid  payment 
for  services  already  performed.60 

If  a  contract  must  be  written  to  be  binding  upon  the 
board,  it  must  be  signed  by  one  properly  authorized  to  sign 
it.61  In  the  absence  of  a  statutory  requirement  a  corporate 
seal  need  not  be  affixed,  as  a  seal  does  nothing  more  than 


58.  Whitlow   v.   fid.   of  Educ.   of  Citxj  Council   Grove    (1921),    108    Kan.    604,    196 
Pac.  772. 

59.  Mackenzie  v.  School  Trustees  of  Edinburg    (1880),   72  Ind.    189. 

60.  Wilson    v.    Wilderness   Poultry   Farm     (1912),    82    N.    J.    L.    325,    82    Atl.    517; 
Fuller  v.  Heed   (1869),  38  Cal.  99. 

61.  Cope  v.  School  Dist.  No.  122    (1928),   149  Wash.  76,  270  Pac.   120. 
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impart  additional  verity  that  the  instrument  was  executed 
by  the  corporation."" 

Alteration,  interpretation,  and  effect. 

In  regard  to  alteration,  interpretation,  and  effect  of 
contracts  between  superintendents  and  boards,  little  needs 
to  be  said  in  addition  to  what  has  been  presented  in  Chapter 
II.  A  few  additional  points,  however,  are  worth  bringing 
to  the  reader's  attention. 

The  California  School  Code  and  the  charter  of  a  par- 
ticular California  city  prescribe  no  particular  time  when  the 
city  superintendent's  term  of  employment  shall  begin.  The 
only  requisite  is  that  employment  shall  be  for  a  period  of 
four  years.  The  courts  have  held  that  in  such  circumstances 
the  superintendent  and  the  board  by  mutual  consent  may  re- 
scind the  existing  contract  of  employment.  Acceptation  by 
the  board  of  the  superintendent's  resignation  does  not 
nullify  the  statute  which  provides  that  he  shall  be  elected  for 
a  period  of  four  years.  Not  only  may  the  board  rescind  the 
superintendent's  contract  under  the  conditions  mentioned, 
but  it  may  then  re-employ  him  at  a  higher  salary  for  another 
four-year  term.  Seemingly,  when  a  contract  is  rescinded 
no  unexpired  term  remains  to  be  filled  or  served,  and  on  re- 
employment, or  employment  of  some  other  person,  the  term 
must  be  for  the  regular  statutory  period."3  There  is  reason 
to  believe  that  this  decision  would  be  applicable  in  any  state 
where  comparable  circumstances  obtain,  since  the  super- 
intendent is  an  employee  and  not  a  public  officer. 

So  far  as  the  interpretation  and  effect  of  superinten- 
dents' contracts  are  concerned,  as  was  previously  stated,  the 
state  is  on  the  same  footing  as  private  individuals.  Both 
the  right  and  obligations  are  adjudged  by  the  same  prin- 
ciples as  if  both  contracting  parties  were  private  persons. 


62.  Seiberling  v.  Miller  et  el.    (1904),  207  111.  443,  69  N.  E.  800. 

63.  Stewart  v.  Eaves    (1927),   84  Cal.   App.   312,   257   Pac.   917. 
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But  the  reader  should  bear  in  mind  that  although  the 
general  rule  is  that  instruments  are  strongly  construed 
against  the  party  responsible  for  an  ambiguity,  when  a 
school  district,  an  agent  of  the  state,  is  one  of  the  contract- 
ing parties,  the  rule  does  not  hold.  If  a  school  district  is  a 
party,  the  instrument  is  strongly  interpreted  against  the 
private  party. 


.  Chapter  IV 

CONTRACT  FORMS  FOR  CITY  SCHOOL 
SUPERINTENDENTS 

Introduction 

In  the  preceding  chapters  the  important  laws  appli- 
cable to  contracts  between  city  school  superintendents  and 
city  boards  of  education  have  been  presented.  The  purpose 
of  Chapter  IV  is  to  set  forth  the  professional  status  that 
educational  authorities  recommend  for  city  school  super- 
intendents and  to  embody  their  recommendations  into  a 
contract  form  which  meets  the  legal  findings  set  forth  in  the 
two  chapters  immediately  preceding. 

Professional  Status  Recommended  for  City 
School  Superintendents 

In  order  to  determine  the  professional  or  contractual 
status  which  city  school  superintendents  should  have,  the 
following  five  references  have  been  analyzed : 

1.  Cubberley,  E.  P.  Public  School  Administration. 
Rev.  ed.  Boston:  Houghton  Mifflin  Co.  1929,  710  pp. 

2.  Morehart,  G.  C.  The  Leyal  Status  of  City  School 
Boards.  New  York :  Bureau  of  Publications,  Teachers  Col- 
lege, Columbia  University,  1927,  96  pp. 
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3.  Morrison,  J.  C.  The  Legal  Status  of  the  City  School 
Superintendent.  Baltimore:  Warwick  and  York,  Inc.,  1922, 
162  pp. 

4.  National  Education  Association.  Department  of 
Superintendence.  "The  Status  of  the  Superintendent."  First 
Yearbook.  Washington:  The  Department  of  Superinten- 
dence of  the  National  Education  Association,  1923,  206  pp. 

5.  Theisen,  W.  W.  The  City  Superintendent  and  the 
Board  of  Education.  New  York:  Bureau  of  Publications, 
Teachers  College,  Columbia  University,  1917,  137  pp. 

Reference  1  is  a  textbook  which  is  reputed  to  be,  as  a 
whole,  expressive  of  the  best  theories  and  practices  in  city 
school  administration.  References  2,  3,  and  5  are  doctoral 
dissertations,  and  reference  4  is  a  nation-wide  survey  made 
by  the  Department  of  Superintendence  of  the  National  Edu- 
cation Association.  As  the  titles  indicate,  all  five  studies  are 
not  strictly  on  the  same  subject  nor  prosecuted  from  the 
same  viewpoint.  Each,  however,  from  some  particular 
angle  has  investigated  the  problem  of  the  professional  or 
legal  status  which  the  city  school  superintendent  should 
have. 

In  Table  III,  Appendix  B,  is  presented  the  results  of  the 
analysis  of  the  five  references  mentioned.  Inspection  of  the 
table  will  show  that  general  agreement  prevails  among  the 
authorities  cited  on  practically  all  the  points  tabulated. 
However,  when  a  principle  has  not  been  recommended  by 
one  of  the  authorities  the  reader  should  not  imply  that  it 
has  been  disapproved  by  him.  The  general  problem  of  the 
superintendent's  status  was  not  investigated  in  all  its  phases 
by  any  one  of  the  investigators. 

No  attention  has  been  paid  to  the  matter  of  the  length 
of  term  which  a  superintendent's  contract  should  run,  to  his 
salary,  or  to  his  expense  allowance.  These  are  dependent 
mainly  upon  statutory  law  and  local  conditions.  However, 
a   period   of  four  years   is   a  general   recommendation   of 
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authorities  and  a  length  of  term  in  several  states.  In  the 
matter  of  expenses,  the  findings  of  the  Department  of 
Superintendence  have  been  taken  as  a  standard,  including 
the  recommendation  that  the  superintendent  should  be  al- 
lowed expenses  for  attendance  on  the  annual  meeting  of  the 
Department  of  Superintendence.  Many  systems  follow  this 
recommendation.1 

Contract  Forms 

Two  contract  forms  are  presented  in  the  pages  that 
follow,  one  designated  as  a  detailed  or  long  form  and  the 
other  as  a  simple  or  short  form.  The  first  is  based  upon  the 
assumption  that  the  city  school  superintendent  is  not  as- 
sured a  status  by  law  and  that  local  conditions  are  such 
that  his  relationship  to  the  board  should  be  clearly  defined.2 
The  second  form  is  designed  for  a  situation  wherein  the 
proper  status  for  the  superintendent  is  established  by  law, 
or  local  conditions  are  such  that  only  a  contract  containing 
the  bare  essentials  is  needed  or  desired. 

The  detailed  form  does  not  necessarily  meet  every  local 
requirement.  In  some  instances  it  would  probably  be  ad- 
vantageous to  include  other  provisions  or  to  exclude  some. 
However,  as  the  contract  is  written  it  assures  the  city  school 
superintendent  a  professional  status  as  nearly  like  that 
recommended  by  educational  authorities  as  common  law 
permits.  The  status  afforded  by  the  contract  is,  in  fact,  as 
a  whole  comparable  to  the  status  which  educational  author- 
ities advocate  that  the  statutes  should  guarantee  to  every 
city  school  superintendent. 


1.  National  Education  Association.  Department  of  Superintendence.  "Educa- 
tional  Leadership — :Progress   and    Possibilities."      Eleventh    Yearbook,    pp.    133-135. 

2.  In  Appendix  B  is  presented  the  opening  and  closing  paragraphs  of  a  contract 
wherein  the  superintendent  enters  into  an  agreement  with  a  board  representing  two 
or  more  distinct  school  districts,  as  is  frequently  done  in  California.  The  superin- 
tendent may  enter  into  a  separate  contract  with  each  district,  or  he  may  make  one 
contract  with  the  board  acting  in  behalf  of  the  several  districts.  If  the  districts  are 
represented  by  separate  boards  a  contract  must  be  made  with   each   board. 
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No  harm  is  done,  however,  by  including  in  a  contract 
some  of  the  provisions  which  are  embraced  in  the  city 
charter,  the  state  school  laws,  or  various  board  rules  and 
regulations.  Although  as  a  general  proposition  of  law 
statutory  provisions  are  read  into  contracts,  there  are  ex- 
ceptions to  the  rule.  In  some  circumstances  it  is  distinctly 
advantageous  to  have  the  contract  recapitulate  the  im- 
portant provisions  embodied  in  the  sources  mentioned.  To 
do  so  will  preclude  the  defense  that  the  parties  did  not  know 
the  law  at  the  time  the  contract  was  made,  and  that  they 
did  not,  therefore,  mutually  agree.  Of  course,  one  cannot 
reasonably  deny  that  the  provisions  in  these  sources  de- 
termine to  some  degree  the  extent  of  the  contract,  if  not  the 
necessity  of  a  formal  instrument."  Obviously,  a  contract 
may  not  legally  contravene  state  or  local  laws. 

Although  this  monograph  deals  primarily  with  the 
status  of  the  city  school  superintendent  and  the  contract 
forms  are  made  specifically  for  city  school  superintendents, 
the  content  as  a  whole  and  the  contract  forms  are  applicable 
to  administrators  in  general,  especially  to  county  or  rural 
school  superintendents  and  to  principals  who  have  the  same 
relationship  to  boards  of  education  that  superintendents 
have. 

Obviously,  any  person  who  contemplates  contracting 
for  a  position  as  city  school  superintendent  should  be  famil- 
iar with  the  state  school  laws,  the  local  city  charter,  the 
rules  and  regulations  of  the  state  board  of  education,  the 


3.  In  the  Eleventh  Yearbook  of  the  Department  of  Superintendence  (p.  301),  in 
reference  to  contracts,  the  following  statement  was  made:  "When  these  details 
(powers  and  duties  of  the  superintendent)  are  set  forth  in  the  rules  and  regulations 
of  the  board  of  education,  the  repetition  of  specific  details  makes  the  contract  un- 
necessarily long  and  complicated."  Although  this  statement  is  true  within  certain 
limits,  it  might  tend  to  be  misleading.  A  long  contract  is  not  necessarily  compli- 
cated from  a  legal  viewpoint,  nor  is  the  repetition  of  details  necessarily  undesirable. 
Frequently,  short  instruments  are  complicated  and  a  source  of  legal  entanglements. 
Moreover,  a  status  by  board  rules  and  regulations  may  be  uncertain  and  misunder- 
stood by  one  or  both  of  the  contracting  parties.  The  length  of  the  contract  and  the 
amount  of  repetition  are  likely  to  be  insignificant,  provided  the  contract  fulfills  its 
real  purpose. 
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local  board  rules  and  regulations,  and  local  custom  or  prac- 
tices. All  these  determine  to  some  extent  what  a  contract 
should  contain  at  any  particular  time.  Table  I  and  Table  II, 
Appendix  A,  show  the  legal  status  that  city  school  super- 
intendents have  by  virtue  of  state  law. 

CONTRACT 

(Long  Form) 

This   agreement   made   and   entered   into   on   the day 

of by  and  between  the City  Board  of  Edu- 
cation,  County, ,   representing  the ■ 

School  District,  hereinafter  referred  to  as  the  Board,  and 

-hereinafter  referred  to  as  the  Superintendent, 


WITNESSETH,  that  the  Board  pursuant  to  resolutions  adopted 

at  a  meeting  held ■ — — ,  which  resolutions  are  recorded 

in  the  official  minutes  of  the School  District,  and 

in  consideration  of  the  mutual  promises  hereinafter  mentioned,  agrees 
to  employ  and  does  hereby  employ as  super- 
intendent of  city  schools  of  the  said  district  for  a  period  of 

years,   beginning  and  ending  ,  at  an 

annual  salary  of dollars   ($ ),  which  salary 

shall  be  payable  on  the  first  day  of  each  month,  from  the  funds  of 
the  School  District. 

The  Board  further  agrees  to  pay  the  Superintendent  

dollars   ($ )   annually,  in  twelve  equal  monthly  payments, 

payable  on  the  first  day  of  each  month,  to  cover  expenses  incurred 
by  him  in  the  discharge  of  his  school  duties  within  the  said  district, 
and,  in  addition,  to  pay  the  actual  necessary  expenses  incurred  by  the 
Superintendent  when  out  of  the  said  district  transacting  school  busi- 
ness and  for  attendance  annually  on  the  convention  of  the  Department 
of  Superintendence  of  the  National  Education  Association. 

In  consideration  thereof  hereby  accepts 

employment  as  superintendent  of City  School  Dis- 
trict and  under  the  terms  herein  stated,  and  agrees  to  perform  the 
duties  of  said  position  as  hereinafter  set  forth. 

And  it  is  further  mutually  agreed  as  follows: 

General  Statement  of  the  Relations   between  the  Board 
and  the  Superintendent 

The  Superintendent's  functions  shall  be  initiatory  and  executory. 
He  shall  act  both  as  professional  adviser  to  the  Board  in  the  formu- 
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lation  of  policies  for  the  government  of  the  schools  and  as  executive 
or  agent  of  the  Board  to  carry  out  its  policies.  The  Board's  chief 
functions  shall  be  approving  or  adopting  policies,  seeing  that  all 
policies  adopted  are  properly  executed  by  the  executive  staff,  and 
acting  as  a  board  of  appeals  in  all  school  matters. 

Powers  and  duties  delegated  to  the  Superintendent  are  to  be 
executed  in  accordance  with  the  policies  adopted  by  the  Board,  and 
all  acts  performed  by  the  Superintendent  which  are  classed  in  law 
as  discretionary  are  subject  to  review  and  to  final  approval  by  the 
Boai'd,  unless  the  Board  in  advance  directs  him  to  execute  them  in  a 
particular  manner.  In  all  provisions  herein  in  which  the  Board 
agrees  to  act  only  on  the  Superintendent's  recommendations,  the 
Board  may  reject  any  or  all  of  his  recommendations.  But  when  the 
Board  rejects  the  list  of  candidates  which  the  Superintendent  recom- 
mends for  positions  or  the  list  of  supplies,  equipment,  or  textbooks 
which  he  recommends  for  adoption  or  purchase,  it  shall  request  him 
to  make  further  recommendations,  and  if  he  refuses  or  fails  to  do  so 
the  Board  may  act  without  his  recommendation. 

Powers  and  Duties  of  the  Superintendent 

The  Superintendent  as  executive  officer  of  the  Board  shall  have 
the  specific  powers  and  duties  listed  below,  and  shall  be  directly 
responsible  to  the  Board  for  their  proper  exercise.  The  mention  of 
these  particular  powers  and  duties,  however,  shall  not  be  interpreted 
to  exclude  powers  and  duties  not  mentioned  herein,  but  which  are 
incident  to  the  position  of  city  school  superintendent  and  chief  execu- 
tive officer  of  the  board,  but  on  the  contrary,  the  Superintendent  shall 
have  all  the  other  powers  and  duties  incident  to  these  positions  and 
may  be  required  by  the  Board  to  perform  such  duties  in  so  far  as  they 
do  not  conflict  with  the  terms  of  this  contract. 

1.  The  Superintendent,  or  some  member  of  the  executive  staff  recom- 
mended or  approved  by  the  Superintendent,  shall  serve  as  Secre- 
tary of  the  Board. 
2.  The  Superintendent  shall  be  privileged,  and  it  shall  be  his  duty, 
to  attend  all  meetings  of  the  Board;  and  he  may  attend  all  Board 
committee  meetings,  except  he  shall  not  be  present  at  any  Board 
or  Board  committee  meeting  during  the  time  when  his  salary  and 
tenure  are  being  considered,  unless  his  presence  is  requested  by 
the  Board.  He  shall  have  the  right  to  speak  at  Board  meetings 
on  all  matters  before  the  Board,  but  he  shall  have  no  power  to 
vote  on  such  matters. 

3.  Control  of  the  schools  of  the  said  district  shall  be  unified,  with 
all  school  activities  thereof  centered  in  the  Superintendent  and  all 
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employees  of  the  Board  under  the  Superintendent's  direction  and 
immediately  responsible  to  him. 

4.  The  Superintendent  shall  nominate  or  recommend  all  assistant 
superintendents,  business  managers,  principals,  supervisors, 
teachers,  clerks,  janitors,  and  other  employees  of  the  Board,  and 
if  he  does  so  the  Board  may  employ  only  those  who  have  been 
nominated  by  him. 

5.  The  Superintendent  shall  recommend  assignments,  transfers,  and 
promotions  of  all  employees  of  the  Board,  and  the  Board  shall 
make  no  assignments,  transfers,  or  promotions  except  on  his 
recommendation. 

6.  The  Superintendent  shall,  when  necessary,  recommend  the  sus- 
pension and  dismissal  of  employees  of  the  Board  or  of  pupils 
enrolled  in  the  schools  of  the  said  district  or  districts,  and  the 
Board  shall  suspend  or  dismiss  employees  or  pupils  only  on  his 
recommendation.  The  Superintendent  may  suspend  any  employee 
or  pupil  until  the  next  meeting  of  the  Board. 

7.  The  Superintendent  shall  have  supervision  of  all  instruction  and 
the  control  and  management  of  all  pupils.  He  shall  be  responsible 
for  the  making  of  curricula  and  courses  of  study,  and  for  the 
formulation  of  programs  of  school  activities. 

8.  The  Superintendent  shall  recommend  textbooks,  instructional  sup- 
plies, and  school  equipment,  and  when  he  does  so,  no  textbooks, 
instructional  supplies,  and  school  equipment  shall  be  adopted  or 
purchased  which  have  not  been  recommended  or  approved  by  him. 

9.  The  Superintendent  shall  keep  a  continuous  census  and  enforce 
the  compulsory  attendance  laws. 

10.  The  Superintendent  shall  prepare  the  annual  budget  and  submit 
it  to  the  Board  for  approval,  and  make  such  corrections  or  revi- 
sions therein  as  the  Board  may  request. 

11.  The  Board  shall  set  aside  an  "Emergency  Cash  Fund"  of 

dollars  ($ ),  which  amount,  or  any  portion  thereof,  the 

Superintendent  may  expend  at  any  time  for  incidental  school  ex- 
penses, without  the  Board's  authorization  of  any  particular  or 
individual  expenditure.  The  said  "fund"  shall  be  established, 
administered,  and  accounted  for  in  the  same  manner  as  the  law 
provides  that  other  public  school  maintenance  or  current  school 
funds  shall  be  handled. 

12.  The  Superintendent  shall  have  control  and  supervision  of  all  school 
buildings,  grounds,  and  equipment. 

13.  The  Superintendent  shall  recommend  the  purchase  and  sale  of 
school  buildings  and  grounds.     He  shall  seek  and  inspect  suitable 
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building  sites  to  care  for  future   needs  and   present  information 
and  recommendations  to  the  Board  for  the  purchase  thereof. 

14.  The  Superintendent  shall  recommend  or  approve  all  plans  for 
repairs  to  school  property  and  for  new  construction,  and  he  shall 
see  that  all  plans  adopted  are  properly  executed.  When  building 
plans  have  been  adopted  the  Board  agrees  to  make  no  changes  in 
such  plans  unless  the  changes  have  been  recommended  or  approved 
by  the  Superintendent. 

15.  The  Superintendent  shall  have  power  to  make  rules  and  regula- 
tions to  govern  routine  matters. 

16.  The  Superintendent  shall  keep  annual  records  and  make  an  annual 
report  on  the  condition  and  the  progress  of  the  schools,  the  report 
to  be  suitable  for  publication;  he  shall  also  keep  such  other  records 
and  make  such  other  reports  as  the  Board  may  request. 

17.  The  Superintendent  shall  hear  all  complaints  against  the  schools, 
and  he  shall  act  as  judge  in  matters  of  controversy  between  the 
various  school  employees,  and  between  school  employees  and  pu- 
pils, parents  of  pupils,  or  patrons,  when  the  controversies  relate 
to  school  affairs.  The  Board  shall  take  no  action  on  such  matters 
except  on  an  appeal  from  the  Superintendent's  decision. 

18.  The  Superintendent  may  delegate  to  subordinates  any  of  the 
powers  and  duties  which  the  Board  has  entrusted  to  him,  but  in 
every  instance  that  a  power  or  duty  is  delegated,  he  shall  continue 
to  be  responsible  to  the  Board  for  the  execution  of  the  power  or 
duty  delegated. 

It  is  mutually  agreed  that  all  rules  and  regulations  of  the  Board 
which  conflict  with  this  contract  are  hereby  repealed;  and,  further, 
that  the  Superintendent  may  not  be  dismissed  without  an  opportunity 
for  a  public  hearing  and  an  appeal  to  the  State  Board  of  Education. 

And  it  is  further  mutually  agreed  that  the  invalidation  of  any 
part  of  this  contract  by  a  court  of  law  or  by  a  court  of  equity  shall 
not  invalidate  any  part  of  this  agreement,  but  the  remainder  shall 
continue  in  full  force  and  effect;  provided,  however,  that  should  any 
part  of  this  contract  be  invalidated  by  a  court  of  law  or  by  a  court 
of  equity  the  Superintendent  at  his  option  may  rescind  this  contract 
and  resign  his  position  as  city  school  superintendent  without  liability. 

IN  WITNESS  WHEREOF  the  Board  has  caused  this  instrument 
to  be  executed  by  its  President  and  Secretary,  hereunto  duly  author- 
ized, and  the  Superintendent  has  hereunto  subscribed  his  signature, 
on  the  day  and  year  first  above  written. 

Board   of   Education 

: President 

— Secretarv 


Superintendent 
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contract 

(Short  Form) 

This  agreement  made  and  entered  into  on  the day 

of  by  and  between  the 

City  Board  of  Education,  of  County,  


WITNESSETH,    that    the    said    Board    pursuant    to    resolutions 

adopted  at  a  meeting  held  ,  and  in  consideration  of 

the    mutual   promises   hereinafter   mentioned,   agrees    to    employ   and 

does  hereby  employ as  city  superintendent  of 

schools  for  period  of  years,  beginning  — 

and  ending ,  at  an  annual  salary  of  — 

dollars    ($ ),  payable  in  twelve  payments  on  the  first  day 

of  each  month. 

In  consideration  thereof hereby  accepts 

employment  as  city  school  superintendent  of  city 

schools  and  agrees  to  perform  the  duties  of  said  position. 

IN  WITNESS  WHEREOF  the  said  Board  has  caused  this  instru- 
ment to  be  executed  by  its  President  and  Secretary,  hereunto  duly 
authorized,  and  the  said  Superintendent  has  hereunto  subscribed  his 
signature,  on  the  day  and  year  first  above  written. 

City  Board  of  Education 

By President 

Secretary 


Superintendent 


Chapter  V 
GENERAL  SUMMARY  AND  RECOMMENDATIONS 

In  this  the  concluding  chapter  the  most  important  find- 
ings of  the  previous  chapters  are  summarized  and  recom- 
mendations based  on  these  findings  are  made. 

The  city  school  superintendent  is  classed  in  law  as  an 
employee  and  not  as  a  public  officer.  His  relationship  to  the 
city  board  of  education  is  contractual,  consequently.  His 
contract  may  be  either  oral  or  written,  except  when  the 
statutes  specify  that  it  shall  be  written  or  the  period  of 
employment  is  of  such  length  that  it  cannot  be  performed 
within  a  year  from  the  date  it  is  made.  However,  it  is 
advisable  that  the  contract  be  in  writing,  especially  for  the 
initial  period  of  employment.  The  chief  advantage  that  a 
written  contract  has  over  an  oral  contract  is  the  greater 
ease  by  which  the  terms  of  the  agreement  may  be  proved. 
Even  an  exchange  of  telegrams  or  a  signed  memorandum 
containing  the  essentials  of  the  contract  is  preferable  to  a 
strictly  oral  agreement. 

The  contract  whether  oral  or  written  should  contain  at 
least  the  essential  elements  of  the  agreement:  the  names 
and  signatures  of  the  contracting  parties,  the  object  or  posi- 
tion contracted  for,  the  salary  and  expenses,  method  of  pay- 
ment of  the  salary  and  expenses,  and  the  length  of  the  term 
of  employment,  including  the  date  of  beginning  and  date  of 
ending. 

In  the  writer's  opinion  that  the  agreement  as  a  general 
rule  should  be  incorporated  into  a  formal  instrument  and 
should  contain  a  clear  statement  of  the  relationship  that  is 
to  obtain  between  the  two  contracting  parties,  somewhat  in 
the  manner  recommended  in  Chapter  IV.  He  recognizes, 
however,  that  the  necessity  of  a  formal  contract  may  vary 
according  to  circumstances,  and  that,  in  the  final  analysis, 
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each  city  school  superintendent  must  decide  for  himself 
whether  or  not  it  is  to  his  advantage  to  enter  into  a  formal 
contract,  and  if  he  does  enter  into  such  a  contract,  what 
shall  be  the  nature  and  extent  of  the  contents. 

Before  contracting-  with  a  city  board  of  education  the 
superintendent  should  familiarize  himself  with  the  state 
statutes  applying  to  his  position,  rules  of  the  state  board  of 
education,  provisions  in  the  local  city  charter,  and  the 
regulations  of  the  local  board  of  education.  To  inquire 
about  local  customs  and  practices  and  to  look  carefully  into 
the  condition  of  the  schools  to  be  served  is  advisable  also.  All 
these  sources  throw  light  on  the  necessity  of  a  contract  and 
indicate  the  extent  of  the  agreement  which  should  be 
effected. 

After  the  contract  has  been  formulated  the  superin- 
tendent should  satisfy  himself  as  to  the  legality  of  its  terms. 
Some  of  the  points  which  should  be  carefully  investigated 
are :  whether  the  board  has  power  to  employ  the  superin- 
tendent, whether  the  employment  of  a  superintendent  has 
been  authorized  by  the  board  at  a  meeting  duly  called  and 
properly  conducted,  and  whether  the  length  of  the  period  of 
employment  and  the  salary  are  in  conformity  with  law.  The 
board's  actions  should  be  properly  recorded  in  the  minutes. 
If  their  actions  otherwise  conform  to  law,  failure  to 
record  their  actions  would  not,  however,  vitiate  the  contract. 

The  superintendent  will  find  it  safer  to  contract  with  an 
incoming  board  than  to  do  so  with  an  outgoing  board,  espe- 
cially if  the  new  members  constitute  a  majority  of  the  board. 
If  the  term  of  employment  for  a  city  school  superinten- 
dent is  not  stated  in  the  statutes,  to  contract  for  a 
period  beyond  the  term  of  every  member  of  the  board  is, 
as  a  rule,  unwise.  There  is  reason  to  believe  that  in  ordi- 
nary circumstances  a  term  longer  than  five  years  would  be 
held  by  the  courts  to  be  excessive. 

A  written,  formal  contract  should  be  made  in  duplicate 
or  triplicate,  and  a  copy  safely  filed.     If  the  contract  is 
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written,  care  should  be  taken  to  have  the  instrument  em- 
brace all  the  important  matters  mutually  agreed  upon  by  the 
parties  concerned,  and  no  reliance  should  be  placed  upon 
supplementary  oral  agreements.  A  written  agreement,  as 
will  be  recalled,  is  supposed  to  contain  a  statement  of  all 
the  express  rights,  duties,  and  obligations  of  the  contract- 
ing parties.  If  the  powers  and  duties  stated  in  the  contract 
are  meant  to  be  explanatory  only,  and  not  to  cover  the  entire 
range,  this  fact  should  be  made  clear  by  stating  that  such 
other  powers  and  duties  as  properly  belong  to  the  position 
of  city  school  superintendent  are  included. 

The  entire  board  need  not  sign  a  contract ;  in  certain 
circumstances,  however,  some  advantage  is  gained  by  hav- 
ing signatures  of  each  member.  But  if  only  part  of  the 
board  members  sign  the  contract,  it  is  vital  that  those  who 
sign  have  been  authorized  to  act  for  the  board,  and  that 
the  instrument  subscribed  represents  that  which  the  board 
as  a  body  has  authorized  or  approved.  Generally,  the  presi- 
dent and  secretary  are  empowered  to  sign  contracts  of 
which  the  board  is  a  party.  However,  the  actual  authoriza- 
tion of  the  contract  and  the  stipulation  of  its  terms  are  func- 
tions which  the  board  as  a  whole  must  perform  or  ratify  in 
order  to  make  the  contract  valid. 

Since  a  city  school  superintendent's  term  of  employ- 
ment is  dependent  upon  a  contract,  he  and  the  board  by 
mutual  consent  can  rescind  the  contract,  and  the  board  may 
re-employ  him  at  a  higher  salary,  in  the  absence  of  fraud 
or  collusion,  even  though  the  statutes  prescribe  a  definite 
period  of  employment — at  least,  the  only  court  precedent 
available  so  indicates.  In  case  of  re-employment,  the  new 
contract  must  be  for  the  full  statutory  period  and  not  for  the 
unexpired  period  of  the  contract  rescinded. 

The  writer  is  of  the  opinion  that  it  is  a  profitable  in- 
vestment for  a  city  school  superintendent  or  the  board, 
after  a  preliminary  draft  of  the  contract  has  been  prepared, 
to  present  it  to  a  competent  lawyer  for  evaluation,  and  for 
revision  should  such  be  needed.     The  advice  offered  in  this 
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monograph  is  not  intended  to  be  rigid  nor  to  cover  every 
situation.  The  suggestions  are  not  designed  to  be  remedial 
in  nature.  The  real  purpose  is  to  apprise  the  superintendent 
and  board  of  their  rights  and  duties  and  to  assist  them  from 
the  point  of  view  of  preventive  law  and  sound  educational 
administration.  When  a  misunderstanding  of  considerable 
gravity  or  a  dispute  involving  technicalities  arises  between 
the  two  contracting  parties,  legal  assistance  should  be 
sought,  if  a  peaceful  settlement  cannot  be  effected. 
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the  N.  E.  A.,  1933,  528  pp. 

A  volume  showing  the  status  and  leadership  of  school  super- 
intendents, with  discussions  of  the  progress  made  and  the  outlook 
for  the  future. 

National  Education  Association.  Department  of  Superintendence. 
"The  Status  of  the  Superintendent."  First  Yearbook.  Washing- 
ton: The  Department  of  Superintendence  of  the  N.  E.  A.,  1923, 
206  pp. 

A  survey  of  the  status  of  city  superintendents  in  the  United 
States.  Training,  education,  experience,  economic  and  social 
status,  tenure,  powers,  and  duties  of  the  city  superintendent  are 
investigated. 

Theisen,  W.  W.  The  City  Superintendent  and  the  Board  of  Educa- 
tion. New  York:  Bureau  of  Publications,  Teachers  College, 
Columbia  University,  1917,  137  pp. 

A  study  of  the  relationship  between  the  city  superintendent 
and  the  board  of  education,  and  the  powers  and  duties  of  each. 

The  Law 

American  Digest.  (Including  Century  Edition,  Decennial  Edition, 
Second  Decennial  Edition,  and  Current  Digests.)  St.  Paul:  West 
Publishing  Co.    (A  series  of  volumes  for  each  edition.) 

A  complete  digest  of  all  reported  American   cases  from   1658 
to  the  present. 
Corpus  Juris.    Edited  by  William  Mack  and  W.  B.  Hale.    New  York: 
The  American  Law  Book  Co.,  1914-28,  45  vols. 

A  systematic  statement  of  the  entire  body  of  law  supported  by 


Superintendents'  Employment  Contracts      [  53 

references  to  decisions.     Supplementary  to  and  succeeding  Cyclo- 
pedia of  Law  mid  Procedure. 
( 'yclopedia    of   Laiv   and   Procedure.     Edited    by    William    Mack    and 
H.  P.  Nash.     New  York:  The  American  Law  Book  Co.,  1901-12. 
40  vols. 

A  complete  encyclopedia  of  law. 
California    Jurisprudence.     Edited    by    William    M.    McKinney.     San 
Francisco:  Bancroft-Whitney  Co.,  1921,  27  vols. 

A  complete  statement  of  California  law  in  encyclopedic  form. 
National  Reporter  System.  (Including  Atlantic  Reporter;  Feden  '• 
Reporter;  New  York  Supplement ;  Northeastern  Reporter;  North- 
western Reporter;  Pacific  Reporter;  Southeastern  Reporter; 
Souther))  Reporter;  Southwestern  Reporter;  and  Supreme  Court 
Reporter.)  St.  Paul:-  West  Publishing  Co.  (A  series  of  vols,  for 
each.) 

Reports  of  the  various  state  and  federal  courts. 
Ruling  Case  haw.    Edited  by  W.  M.  McKinney  and  B.  A.  Rich.     San 
Francisco:   Bancroft-Whitney  Co.,  1914-21,  28  vols. 

A  cyclopedia  of  the  general  rules  and  principles  of  law  taken 
from  a  group  of  selected  cases. 
Trusler,    H.    R.     Essentials   of   School   Law.     Milwaukee:    The    Bruce 
Publishing  Co.,  1927,  478  pp. 

A  systematic  treatment  of  the  legal  questions  which  are  most 
frequently  encountered  by  school  officials  and  teachers.  The 
principles  of  law  presented  are  based  on  the  decisions  of  the 
American  federal  and  state  courts. 
Williston,  Samuel.  The  Law  of  Contracts.  New  York:  Baker,  Voor- 
his  and  Co.,  1920,  vols.  1-4. 

A  complete  set  of  textbooks  on  the  subject  of  contracts. 
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APPENDIX   C 

Contract  Form 

(Opening  and  closing  sections  of  a  contract  wherein  the  superin- 
tendent contracts  with  a  board  that  represents  two  distinct  school 
districts.) 

This  agreement  made  and  entered  into  on  the day 

of  by  and  between  the ■ 

City  Board  of  Education,  representing  the  — — 

Elementary  School  District  and  the  High 

School  District  of  —  County, 

hereinafter  referred  to  as  the  Board,  and here- 
inafter referred  to  as  the  Superintendent, 

WITNESSETH,  that  the  Board  pursuant  to  resolutions  adopted 

at  a  meeting  held ,  which   resolutions  are 

recorded  in  both  the  official  minutes  of  the 

Elementary  School  District  and  the  High 

School  District,  and  in  consideration  of  the  mutual  promises  herein- 
after mentioned,  agrees  to  employ  and  does  hereby  employ  

as  city  superintendent  of  schools  of  each  of 

the  said  districts  for  a  period  of years,  beginning 

and  ending ,  at  a  yearly  salary  of 

dollars   ($ ),  one  twelfth  of  which  salary  shall 

be  payable  on  the  first  day  of  each  month,  per  cent 

from  the  funds  of  the  Elementary  School 

District  and per  cent  from  the  funds  of  the  

High  School  District. 


The  Board  further  agrees  to  pay  the  Superintendent  

dollars    ($ — )    annually,  in  twelve  equal  monthly 


payments,  payable  on  the  first  day  of  each  month,  to  cover  expenses 
incurred  by  him  in  the  discharge  of  his  school  duties  within  the  said 
districts,  and  in  addition,  to  pay  the  actual  necessary  expenses  in- 
curred by  the  Superintendent  when  out  of  the  said  districts  transact- 
ing school  business  and  for  attendance  annually  on  the  convention  of 
the  Department  of  Superintendence  of  the  National  Education  Associ- 
ation, all  of  which  expenses  shall  be  prorated  between  the  said  dis- 
tricts in  the  same  proportion  as  the  salary  is  prorated. 

In  consideration  thereof  ■ hereby 

accepts  employment  as  city  school  superintendent  of  

Elementary  School  District  and  

[57] 


58  ]  The  University  of  New  Mexico 

High   School    District  under  the  terms   herein   stated,  and   agrees  to 
perform  the  duties  of  such  position  as  hereinafter  set  forth. 
And  it  is  further  mutually  agreed  as  follows : 

(Provisions  in  the  detailed  contract  form  should  follow  at  this 
point.) 

IN  WITNESS  WHEREOF  the  Board  has  caused  this  instrument 
to  be  executed  by  its  President  and  Secretary,  hereunto  duly  author- 
ized, and  the  Superintendent  has  hereunto  subscribed  his  signature,  on 
the  day  and  year  first  above  written. 

Board  of  Education, 

Elementary     School 


representing  the 


District,  and  the 


High  School  District 

President 

Secretary 


Superintendent 


INDEX 


Acceptance,  14-16 
Agreement,  13 
Alteration  of  contracts 

in  general,  19 

of  superintendents'  contracts,  38- 
39 

Boards,    city    school,    legal    status 
of,  24 
general  powers,  24 
power  to  contract,  24-25 
method  of  contracting,  26-27 
power     of     committees     to     con- 
tract, 28 
delegation  of  powers,  29-34 
power  to  bind  succeeding  boards, 
34-35 

City  school  boards,  see  boards 
Committees,  power  to  contract,  28- 

29 
Consent,  14-15 

Consideration,  in  conjunction  with 
an  option,  14 
necessity  of,  16 
defined,  16 
Contracts,    advantages    and    disad- 
vantages of,  9-12 
value  of  written,  see  written  con- 
tracts 
essentials  of,  14-15 
defined  and  classified,  13-14 
parties    capable    of    making,    14, 

24-25 
consent,  14-15 
offer  and  acceptance,  14-16 
by  telegram  and  mail,  15 
object  of,  16 
interpretation  of,  18-19 
alteration  and  rescission  of,  19-20 
destruction  of,  20 
power  of  school  boards  to  make, 

23-24 
for  professional  services,  25-26 
with  minors,  28 
limiting  board's  power,  32-34 
essentials  of  employment,  36-37, 

48 
long  form,  41-46 
short  form,  47 
see  also  written  contracts 
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Cubberley,  E.   P.,  textbook  on  ad- 
ministration, 39-40 
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